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STATE OF NORTH CAROLINA A DECLARATION OF COVENANTS,
, 7 CONDITIONS.AND RESTRICTIONS . .
\\COUNTY OF McDOWELL ~ FOR BLACK FOREST ON LAKE JAMESI- '
L . T
.»* . THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS (this'
“Declaration™) is made this day of November, 2003, by BLACK FOREST ON LAKE JAMES,
LLC, a Delaware limited liability company (the “Declarant”). All capitalized terms used herein shall
have the meanings set forth in Article I or elsewhere in this Declaration. '

_ Declarant is the owner of that certain real property located in McDowell County, North Carolina,
which is hereinafter described and defined as the “Property”, which Property consists of all of the real
property shown on the Plats recorded in Plat Book 9 at Page 21 through 26 of the McDowell County
Registry. The Property is being developed by Declarant as a residential community and amenity facility

-as a portion of the development known as Black Forést on Lake James. Black Forest on Lake James is

1 intended to be developed and occupied as a low density, low impact subdivision featuring large homesites
and preserved natural areas, and to accommodate family compounds consisting of multiple structures.

Declarant desires to provide for the preservation of the property values, amenities and
iopportunities in the Project and for the maintenance of the Property and improvements thereon, and to
this end desires to subject the Property to the eascments, covenants, conditions, restrictions, charges and
liens hereinafter set.forth andfor described, with the understanding that, at the option of Declarant,
additional restrictions may be imposed with regard to the various phases or sections of the Project.

NOW, THEREFORE, Declarant hereby subjects the Property.to-the easements, covenants,
' conditions, restrictions, charges and liens hereinafter set forth and hereby:declares that (subject to certain
rights of amendment, as hereinafter described) all of the Property shall be held; sold and conveyed subject
1o such easements, covenants, conditions, restrictions, charges and liens, all of which are for the purpose
of protecting the value, desirability and attractiveness of the Project. Subject to the above-described
rights of Declarant, such easements, covenants, conditions, restrictions, charges and liens shall run with
~ the Property and be binding on all parties having or acquiring any right, title or interest in the Property, or
any part thereof and shall inure to the benefit of each owner of the Property or any part thereof. |

- ARTICLE [

L DEFINITIONS:

Section 1. A dditional Declaration” shall mean and refer to any Declaration of Covenants,-
Conditions and Restrictions filed in the Office of the Register of Deeds of McDowell County, North
Carolina, with regard to a certain Phase, section or portion of the Property, as more particularly described
in Article II, Section 2 hereof. , : ‘ '

Section 2. “Additional_Property” shall mean and refer to additional real estate mear or
_contiguous to the Property and within ten thousand (10,000) feet of any boundary of the Property which, .
! may be made subject to the tenns of this Declaration in accordance with the provisions of Article I of ,
- this Declaration, including, without limitation, the following real property, whether or not within ten; .
" “thousand (10,000) feet of such Property: all real property conveyed to Declarant by deed recorded. in - -
' Book 206, Page 870 of the McDowell County Public Registry. . :
1
: Section 3. “Amenity Area” or “Amenity Areas” shall mean and refer to the Lake Camp, the
%}, -River Camp, ang any other Common Area upon which recreational amenities or facilities are constructed
or placed for the common use and enjoyment of all Owners.

2181071.067
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‘ ~ Section 4, “Architectural Changes Committee” shall have the meaning set forth in Article
\\' II hereof. ' C v

Vil | ¥
. . N . . ,'| .
.. Section$. «Architectural Control Committee” shall mean and refer to the committee
appointed by the Board to oversee the development and enforcement of architectural control standards’
and restrictions with respect to the Project and to perform certain other functions described in the

Declaration.

R e

I

Section6,  “Articles of Incorporation” shall mean and refer to the Articles of Incorporation
for the Association attached as Exhibit A hereto and incorporated herein by reference. '

Section 7. “Agsociation” shall mean and refer to BLACK FOREST ON LAKE JAMES
PROPERTY OWNERS ASSOCIATION, INC., a North Carolina- non-profit corporation, its successors
- and assigus. e

~ Section 8. “Board” or “Board of Directors” shall mean and refer to the Board of Directors
of the Association, which shall be elected and shall serve pursuant to the Bylaws. .

Section 9, “Boatslip” or “B'oats!igs;’ shall mean and refer collectively to the Common Use
Boatslips and the Community Boatslips, together with any additional Boatslips which Declarant may
cause or permit to be constructed in accordance with the terms of Article 1I of this Declaration.

Section 10. “Boatslip Assessments” sha_ll have.the meaning set fbrth in Article V-B below.
“Section 11. “Boatslip Lease” or “Boatslip Leases” shall mean and refer to the lease to be
entered into by Declarant and Lot Owner who desires to lease a Community Boatslip.

 Section12,  “Boatslip Lots” shall mean and refer to those Lots in the Project which have, as
an appurtenance to the Lot, the right to use a Boatslip pursuant to a Boatslip Lease or other instrument
‘transferring the right to use a Boatslip, in accordance with and as more particularly set forth in Article IV..

_of this Declaration.

Section13,  “Bylaws” shall mean and refer to the Bylaws for the Association attached as
" "iExhibit B hereto and incorporated herein by reference.

Section 14.  “Caretaker” shall mean and refer to the individual (if any) employed by- the
Association to reside in the Caretaker’s Cottage and to perform certain maintenance services with respect -
to' the Common Area and improvements located thereon, and to administer certain activities of the
Association, all as may b set forth in any agreement entered into by such Caretaker and the Association.

Section15.  “Caretaker’s Cottage” shall mean and refer to the dwelling constructed on Lot 63
located near the entrance of the Subdivision, in which the Caretaker is to reside. -

i i
k".':-.'-:‘i \ Section16.  “Certificate of Occupancy”-shall mean and refer to any required ceniﬁcatiolnﬁ_' .
. issued by the appropriate governmental authorities.as a prerequisite to occupancy of any structure on the* -

_- Property.

i - .

: Section17.  “Common Area” or “Common Areas” shall mean and refer to the Caretaker’s :

+i. - Coftage, Parking Area(s), Street Lights (if any), the Trail System, Lake Camp, River Camp, Helipad
C.0.S., and the Roadways, drainage facilities and other improvements located therein, collectively, and -
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any other property specifically shown and designated on any Plat as “Common Area,” “Common Open

_ Area,” “Common Open Space,” “Open Space,” or:“COS.” The Common Areas shall be initially owned

\\‘by Déclarant, and ultimately owned by the Association (except as otherwise provided herein) for the -

. Tcommon use, benefit and enjoyment of the Owners. The Declarant reserves the right, but not. the .
" obligation, to provide additional Common Areas within the Project. The Common Area does not includé
the Piers or Boatslips which are adjacent to the Lake Camp; all interests in and rights to use the Pier and
Boatslips belong to the Owners having the right-to use them, and the costs of maintenance thereof are
paid from the Boatslip Assessments collected from such Owners, as more particularly set forth herein,
(However, the Pier and Boatslips are “Maintenance Areas” maintained by the Association, as provided

herein,) '

Section 18. “Common_Use Boatslips” shall mean and refer to those six (6) boatslips in that -
certain Pier containing only six {6) Boatslips located in and over the waters of the Lake adjacent to the
Lake Camp, the rights to which are appurtenant to the Waterview Lots, as more particularly described in

. Article IV below, together with any additional Common Use Boatslips which Declarant may cause to be
constructed in accordance with the terms of Article II of this Declaration. '

|

Section 19, “Community Boatslip” or “Community Boatslips” shall mean and refer to the:

. Boatslips located or to be located within the Pier containing up to fourteen (14) Boatslips, adjacent to the
Lake Camp, together with any additional Community Boatslips which Declarant may cause to be

constructed in accordance with the terms of Article II. Section 2 of this Declaration. Owners of Lots that

are not Waterfront Lots or Waterview Lots shall have the right to lease a Community Boatslip, subject to
availability, as more particularly provided in Article IV below. -

- .Section20.  “Community Mail Facility ’_’_shall'mean and refer to the mail facility located at the
Caréfaker’s Cottage to be used to provide mail delivery to the Owners.

 Section2l.  “Conservation Areas” shall mean and refer to those portions of the Common
Area designated as Conservation Area on the Plats, upon which only limited activities may be conducted,
and which shall remain largely undisturbed, all as more particularly set forth in the Guidelines.

. Section22.  “Conservation Buffer” shall mean and refer to those portions of the certain Lots '.
" as designated as Conservation Buffer on the Plats, which only limited activities may be conducted, and
- which shall remain largely undisturbed, all as more particularly set forth in the Guidelines.

Section 23. “CPI” shall have the mea:}iﬁg set forth in Article V hereof.

Section 24. “Declarant” shall mean a;Id refer ‘to Black Forest .on Lake James, LLC, a
Delaware limited liability company, its successors in title and assigns, provided that any such successor-
in-title ‘or assign shall acquire for the purpose of development and/or sale all or substantially all of the
remaining undeveloped or unsold portions of the Property and, provided further, that in the instrument of
conveyance to any such successor-in-title or assign, such successor-in-title or assign is designated as the
_ “Declarant” hereunder by the grantor of such conveyance, which grantor shall be the “Declarant” '
1 hereunder at the time of such conveyance. Provided further, that upon such designation of such SUCCessof |
L »Peclarant, all rights, duties and obligations of the former Declarant in and to such status as “Declarant”; -
. S hereunder shall cease, it being understood that as to all of the Property, there shall be only one person or*

- " legal entity entitled to exercise the rights and powers-of the “Declarant” hereunder at any time. -
!

: Section 25. “Declaration” shall mean and refer to this Declaration of Covenants, Conditions :
.1, - and Restrictions as same may be amended and/or:supplemented from time to time as herein provided.
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Section26.  “Guidelines” shall mean and refer to the architectural, design, landscapmg and
lake buffer guidelines more particularly described in'Article VIII hereof. .- : _

* v Section 27, “Helipad COS” shall mean #nd refer to the parcel of Common Area labeled “Lot
YS57A Common Open Space” on the Plat, together with any fac1lmes located thercon to accommodate the’
landing of helicopters for emergency or other purposes.

. Section 28, “Impervious Surfaces” shall mean and refer to aﬁy Improvements which cannot
be penetrated by surface water, as determined under applicable governmental regulations.

Section 29, “Improvement” shall have the same meaning as set forth in Article VIII hereof.

Section 39. “Lake” shall mean and refer to that certain body of water corn.monly known as
Lake James, located adjacent to portions of the Project.

Section31. _“Lake Camp” shall mean and refer to that certain tract of Common Area located
on Lot 16A on the Plat,

Section32.  “Lot” shall mean and refer to any numbered or lettered tract of land (cxcludmg
‘any Common Area) shown on any Plat which is a part of the Property and which shall be restricted for
such uses as are consistent with this Declaration and any other restrictions covermg the area wherein the
tract of land is located. No tract of land shall become a “Lot” as that word is used herein until a Plat of
the area in which the same is located. is recorded in the Office of the Register of Deeds of McDowell

County, North Carolina™ . -

Section 33. “Maintengmce Areas™ shail mean and refer to certain portions of the Property that
are maintained by the Association, as more particularly provided in Article X, Section 7 below, including
the Landscape Easements, Trail System, and Piers and Boatslips.

Section 34, “Member” shall mean and refer to every person- or entity who holds membership

" in the Association.

\ das 1 Secnon 38. “Parking Area” shall mean and refer to the parking lot or lots which may be - __

Section 35. “Mortgagee” shall mean the owner and holder of a Mortgage at the time such
term is being applied. Upon request, each Owner shall be obligated to furnish to the Assoclat]on the
‘hame and address of the holder of any Mortgage encumbering such Owmer’s Lot.

~ Section 36. “QOccupant” shall mean and refer to any person occupymg all or any pomon of a
Lot or the Property for any period of time, regardless of whether such person is a tenant of the Owner of
such Lot or pomon of the Property. .

Section 37. “Owner” shall mean and refer to the record owner, whether one or more persons
or entities, of fee SImple titte to any Lot or other portion of the Property, but excludmg those having such
_interest merely as security for the performance of an ublngauon. :

", “‘constructed over certain portions of the Common "Area(s), including, without limitation, the Lake Camp,
'River Camp, Community Mail Facility and Carétaker’s Cottage, for the common use, benefit and-

!
:

enjoyment of the Owners, their families, guests and invitees.

Section 39. “Person” shall mean and- refer to any natural person, corporation, joint venture,

' pérthership (general or limited); limited liability company, association, trust or other legal entity.
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Section 40.  “Phase” shall mean and refer to any phase, section or. portion of the Property for
\ ‘which a separate Plat or Plats are recorded in the Office of the Register of Deeds of McDowell County,
\North Carolina. . ,, .

Section 41, “Pier” or “Piers” shall mean and refer to the pier or piers containing the
Community Boatslips and the Common Use Boatslips, which may be constructed in-and over the waters -
of the Lake, together with any additional piers which Declarant may cause or permit to be constructed in
accordance with the terms of Article II of this Declaration.

Section42,  “Pier Zones” shall mean and refer (o those areas shown on the Plats designated as
“Pier Zone” or “PZ” with corresponding Lot numbers, where Owners of Waterfront Lots may construct a
dock or pier in accordance with Article VII, Section 30 of this Declaration.

Section 43. “P_laf' shall mean and refer to any plat of-the Property or any part of it which is
recorded from time to time in the Office of the Register of Deeds of McDowell County, North Carolina,
and all revisions thereof, including without limitation the Plats recorded in Plat Book 9 at pages 21
through 26 in the McDowell County Registry. .

' Section 44. “Project” shall mean and refer to the res1dent1al development and amenity facility
being developed by Declarant on the Property and commonly knovm as Black Forest on Lake James.

Section 45. “Property” shall mean and refer to all lhe real property shown on the: Plat,
including Lots, Roadways and Common Areas, ag well as such additional property as may be made
' subject to the prowsnons of this Declaration pursuant to the provisions of Article 11 hercof.

Section 46. “Protected Lake Buffer ” shall have the meaning as set forth in Section 3(b) of
Article IX of this Declaration.

Section 47 . “Restricted- Zone™ shall mean and refer to the area twenty-five (25) feet in d‘epth :
adjoining the Protected Lake Buffer. .

'.. Section48. “River Camp” shall mean and refcr to that portion of the tract of Common Area '
! designated as “Lot 61A Conservation Area/COS”.on the Plat upon which a kayak put-in, canoe launch
“dock, fishing platform, and other Improvements are-to be constructed by Declarant. :

Section49,  “Roadways” shall mean and rcfer to the roads, streets, entranceways and cul-de-
sacs (if any) in the Project, shown on the Plats, and any other roads, streets, entranceways and cul-de-sacs
on the Property, all to be privately maintained as Common Area by the Association.

Sectlon 50.  “Septic System” shall mean and refer to all pipes, drainage fields and related
equlpment and apparatus installed within a Lot for the disposal of sewage.

A Section 51. “Street Lights” shall mean. and refer to any street ]lghts leased by Declarant and
lmstalled upon, along’ and/or over the rights-of-way of the Roadways, Parking Area(s) (1f aﬂy),
‘Maintenance Areas and Common Areas

‘Section 52, “Supplemental Declaration” shall mean and refer to any Supplemcntal
Declaration of Covenants, Conditions and Restrictions filed in the office of the Register of Deeds of :
- McDowell County, North Carolina, to bring additional property within the coverage of this Declaration
and the jurisdiction of the Association, as more particularly described in Article 11 hereof.
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Section 53. “Trail Sys'tcm“ shall have the meaning set forth in Article X hereof.
\\ v Section 54. “Tumover Date” shall have the meaning set forth in Article TV hereof. , ‘!, ,
Section 35,  “Waterfront Lots” shall mean and refer to all Lots with frontage on the Lake and
which have an adjacent Pier Zone and, as an appurtenance to the Lot, the right to construct and use a
private Pier as more particularly set forth in Article IV of this Declaration, Waterview Lots, although
they have frontage on the Lake, do not have an adjacent Pier Zone or the right to construct and use a

private Pier, and are not Waterfront Lots. .

Section 56. “Waterview Lots” shall mean and refer to Lots 9, 10, 21, 22, 23 and 47 which
will have, as an appurtenance to the Lot, the right to use a Common Use Boatslip in accordance with and
as more particularly set forth in Article IV of this Declaration. Waterview Lots have frontage on the
Lake, but do not have an adjacent Pier Zone or the right to construct and use a private Pier, and are not
Waterfront Lots. ' |

T ARTICLE H

i | PROPERTY SUBJECT TO THIS DECLARATION
AND WITHIN THE JURISDICTION OF '
THE ASSOCIATION

Section 1. Property Made Subiject to.this Declaration. The Property is hereby made subject

* to this Declaration and the Property shall be owned, held, leased, transferred, sold, mortgaged and/or

conveyed by Declarant, the Association, each Owner and each-party owning record title 4o any of the

Property subject to this Declaration and the controls, covenants, conditions, restrictions, easements,
development guidelines, charges and liens set forth in this Declaration.

Section 2. Additions to the Property.:

_ (a) Declarant may cause all or a portion or portions of the Additional Property (including’
' Common Areas) to be made subject to the terms and scheme of this Declaration by filing one or more '
'. Supplemental Declarations in the Office of the-McDowell County Register of Deeds, containing a .
* "1 description of the portion of the Additional Property being subjected to their Declaration and a statement
by the Declarant of its intent to extend the operation and effect of this Declaration to the Additional
Property. Declarant may also cause additional Piers and/or Boatslips to be constructed and made subject
to the terms and scheme of this Declaration by the filing of one or more Supplemental Declarations -
describing the location and number of Piers and/or. Boatslips to be added and containing a statement by
Declarant of its intent to extend the operation and effect of this Declaration to the additional Piers and/or
Boatslips. Notwithstanding the foregoing, the covenants and restrictions established herein as applied to,
or imposed upon, the Additional Property may be altered or modified by the filing of one or more
Supplemental Declarations as provided in Subparagraph (b} below. - )

s '&-:g_-.,.: v (b) Any Supplemental Declaration may contain complementary additions to the covenan'tsl_'f' ,
*+%"and restrictions contained herein as may be necessary in the judgment of the Declarant to reflect the. -
 different character of the Additional Property. In rio_event, however, shall any Supplemental Declaration
" revoke, modify or add to the covenants and restrictions contained herein with respect to the Property, nor
. rtevoke, modify, change or add to the covenants and restrictions established by previously filed :
. . Supplemental Declarations, without meeting the requirements for amendment set forth in this Declaration.
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(¢}  In addition to the controls, covenants, conditions, restrictions, easements, development
. guidelines, charges and liens set forth in this Declaration, Declarant shall have the right, at its election
\ wwithout the consent of any Owner or Owners, to subject any Phase, section or portion of the Property. -
: \ owned by Declarant to additional controls, covenants, conditions, restrictions, easements, developmerjt, .
" guidelines, charges and liens, by filing an Additional Declaration in the Office of the Register of Deeds of
McDowell County covering only such Phase, section or portion of the Property. Such an Additional
Declaration may or may not provide for the establishment of a property owners® association to govern the
ownership and/or maintenance of the Property affected by and the enforcement of the provisions of such
Additional Declaration. Whether or not a property owners’ association is formed ‘pursuant to such
Additional Declaration, the Association shall have the right and authority to enforce all controls,
covenants, conditions, restrictions, easements, development guidelines, charges and liens imposed by
such Additional Declaration and any amendments thereto, whether or not such-right and authority is
expressly provided for in such Additional Declaration.

. (d)  Notwithstanding anything contained herein to the contrary, it is expressly understood and
agreed that, so long as Declarant owns any part of the Property, the prior ‘written consent of Declarant
shall be required for any parties to modify, change and/or amend, in whole or in part, the terms and
provisions of this Declaration, any Supplemental Declaration and/or any Additional Declaration or to:

_impose new or additional covenants, conditions, restrictions or easements on any part of the Property.

. ARTICLE III
PROPERTY RIGHTS
Section 1. Ownership of Common Areas. Except as otherwise provided -herein, Declarant

shall convey to the Association the Common Areas to be owned and maintained by the Association; -
provided, with respect to any part of the Common Areas leased by Declarant (e.g., any Street Lights),
Declarant shall assign its rights under such lease,_fo the Association. Declarant reserves the right (but
shall not be obligated) to construct within the Common Areas, among other things, (i) the Street Lights
(which will be leased from a third party) and other lighting, signage and irrigation facilities, (ii) the Trail .
- System, (iii) the Roadways (including drainage facilities and other improverments), (iv) the Caretaker’s
' Cottage and a neighbors’ gathering room, gazer’s shelter, toolshed, vehicle storage, workshop and barn

! huilding adjacent thereto, (v) Parking Areas, and (vii) certain additional recreational amenities and

* “ifacilities upon the Lake Camp and the River Camp, including without limitation boardwalks and’
catwalks, fishing docks, house, grilling area, seating, trails, restrooms, pavilion, picnic stations, terraces,
-viewing shelters, and other related improvements, all for the use and enjoyment of the Owners who-are
entitled to the use of such Common Areas as provided in this Declaration. Notwithstanding the
recordation of any Plat or any other action by Declarant or the Association, all Common Areas shall
remain private property and shall not be considered as dedicated to the use and enjoyment of the public.
Portions of the Trail System may be located within certain Lots, and fee simple title to the land
underlying such portions of the Trail System shall be and remain in the applicable Owner over whose Lot

_.such portion of the Trail System is located, subject to the easement rights contained in this Declaration.

l . i
. "bdy Section2, Owners’ Rights to Use and Enjoy Common Areas. Each Owner shall havethe !’
. i “\non-exclusive easement and right to use and enjoy the Common Areas, and such right shall be: -
' * appurtenant to and conveyed with title to such Owner’s Lot, subject to the following:

| _ _
‘ (@) the right of the Association and the Board to promuigate and enforce reasonable - :
.. - regulations governing the use of the Common Areas to insure the availability of the right to use the

" Common Areas to the Owners and the safety of all Owners within the Common Areas;
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, (b)  the right of the Association to suspend the voting rights of an Owner in the. Association
“and the right of the - Association to suspend the right to use certain or all of the Common Areas by an
"I Owner for any period during which any assessment or charge against said Owner’s Lot remains unpaig,
.+ and for a period not to exceed sixty (60) days for any infraction of its published rules and regulations;

(c)  the right of the Declarant or the Association to grant or reserve utility, drainage and other
gasements across the Common Areas; and ' ' :

(d) _ the rights of exclusive occupancy of the Caretaker’s Cottage granted to the Caretaker
pursuant to any agreement between the Association and the Caretaker. .

(e) the prohibitions on use of the Conservation Areas as set forth herein and in the
Guidelines. ’

® any and all other applicable provisions of this Declaration, including, without limitation,
the provisions of Article I1, Section 3 below. '

i Section 3. Delegation of Use. Any Owner may delegate, in accordance with the Bylaws, his
or her right of enjoyment to the Common Areas and facilities located thereon to the members of his or her
family, his or her guests, invitees, or his or her tenants. :

ARTICLE IV
. THE ASSOCIATION
Section 1. Membership. Every Owner of a Lot shall- be a Member of the Association.

Membership shall be appurtenant to and may not be separated from ownership of any Lot, and shall be .
* governed by the Bylaws attached as Exhibit B hereto. In addition, as long as Declarant-owns any part of
the Property, Declarant shall be a Member of the Association. .

P Section 2. Classes of Voting Members. The Association shall have two (2) classes of .
. voting membership: :

(a) Class . The Class I Association Members shall be all Association Members with the
exception of Declarant. Class I Association Members shall be entitled to one.(1) vote for each Lot owned
by such Association Member. When more than one Person owns an interest (other than a leaschold or
security interest) in any Lot, all such Persons shall be Members and the voting rights appurtenant to said
Lot shall be exercised as they, among themselves, determine, but in no event shall more than one (1) vote
be cast with respect to any Lot. ' : ‘ ‘

) Class I The Class I Association Member shall be Declarant. The Class II Asseciation '

'1 Member shall be entitled to ten (10) votes for each Lot owned by Declarant. i
ol S S
DR Section 3. Relinguishment of Control. Notwithstanding anything contained herein to the* -

* contrary, the Class II Association Membership shall cease and be converted to the Class I Association
Membership upon the earliest to occur of (a) the date on which Declarant no longer owns any part of the

. Property; (b) the date Declarant shall elect, in its sole discretion, that the Class 1I membership cease and :

+%. - be converted to the Class I membership (which election may be made, if at all, upon Declarant giving

written notice of its election to the Board); or (¢} December 31, 2030. The earliest to occur of (a), ®)or -

8 2181071.06
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(c) above shall herein be referred to as the “Turnover Date.” Afier the Tumover Date and for so long as
Declarant owns any part of the Property, Declarant-shall be a Class I Association Member. ;

. \‘ » v Section 4. Availability of Documents. The Association shall maintain current copies of th .

+* Declaration, the Bylaws and other rules concerning the Project as well as its own books, records, and
financial statements available for inspection by all Owners, Mortgagees and insurers and guarantors of
Mortgages that are secured by Lots, provided the Association shall have no responsibility.to distribute
such documents. All such documents shall be available upon reasonable notice and during normal
business hours, provided the Association shall haye the right to charge the requesting. party reasonable
costs incurred by the Association in complying with such request, including, without'limitation, copy
charges. ' In addition, any Mortgagee may, at its own expense, have an audited statement prepared with
respect to the finances of the Association. ce : ' :

‘ Section 5. Management Contracts. The Association is authorized and empowered to engage
the services of any person, firm or corporation- to act as managing agent of the Association at a
compensation level to be established by the Board and to perform all of the powers and duties of the
Association. Provided, however, that the term of any such agreement with a managing agent shall not

~ exceed one (1) year and shall only be renewed by agreement of the parties for successive one (1) year

_terms, Any such contract shall be terminable by the- Association with or without cause upon ninety (90)

' days prior written notice to the manager without payment of a termination fee. The Association is also
authorized and empowered to enter into an agreement with a Caretaker to perform certain maintenance
functions and perform other services relating to the administration of the Common Area, the Property and
the Association. i -

_Section 6. Maintenance. The Roadways shall be maintained by the Association. Such
maintenanceshall include repair and reconstruction of the Roadways, when necessary, including, but not
limited to the swales, medians, bridges and associated landscaping and related improvements along and
within the Roadway. Maintenance of the Roadways shall conform to the standard of maintenance (if one
is ascertainable) which would be required by the North Carolina Department of Transportation-or other
governmental entity. : ' '

: The Common Areas and the Maintenance Areas, together with all -utilities, easements and ‘.
"', amenities Jocated therein and not otherwise maintained by public entities or utilities or any other party as
\ .provided herein, shall be maintained by the Association as more particularly described below:

(2) Maintenance of the entryways to ‘the Project shall include maintenance, repair and
reconstruction, when necessary, of the entrance monuments, gate, signage, irrigation, planters and lighting
located thereon and providing and paying for landscaping, utility charges for irrigation and lighting of the
entrance monuments and signage located thereon.

. ()  Maintenance of the Parking Area(s) (if any) shail include repair, maintenance and
reconstruction, when necessary, of the pavement and payment of the costs of lighting.

&

i . (c) The Common Areas and Maintenance Areas, including, without limitation, th¢

o ' s{dretaker’s Cottage, Lake Camp and River Camp,-shall be clean and free from debris and maintained ina} " -

“+."* safe and orderly condition, together with the landscaping thereon (if any), in accordance with the highest

' standards for first-class residential developments located in the Asheville, North Carolina, metropolitan

't 7 area, including any removal and replacement of any landscaping, utilities, or improvements located
thereon.
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(d) Maintenance of the Caretaker’s Cottage and any other improvements located on the
. parcel of Common Area upon which the Caretaker’s Cottage is located, and of all improvements on the
‘Lake ‘Camp and River Camp, shall include, but not be limited to, any and all interior and exterior
“ maintenance (including, where necessary, repair and/or reconstrucuon) landscapmg and payment of ajl .
, ; utility charges related to any such improvement.

(e) Maintenance of the Pier and Boatslips shall include the maintenance, repair and
reconstruction, when necessary, of the Pier and Boatslips, including all lighting, water lines and other
fixtures, wire, railings, and other facilities located thereou and providing and paying for unhty charges
therefor

) Except for portions of Common ‘Areas located within a Lot (e.g., the Trail System), the

Association shall not be responsible for the maintenance of any Lot or any portion of any Lot or the

improvements within the boundaries thereof, including, without limitation, any dock, pier or boatslip

. located within the Pier Zone adjacent to any Waterfront Lot, or the Piers and Boatslips. The Owners of
such Lots shall be solely responsible for same.

Section 7, Reserve Fund. The Association shall establish and maintain an adequate reserve

_fund for the periodic maintenance, repair and replacement of all or a portion of the Common Areas and

' Maintenance Areas and in order to fund unanticipated expenses of the Association or to acquire

equipment or services deemed necessary or desirable by the Board of Directors. Such reserve fund shall

be collected and mamtamed out of the Annual Assessments and Boatslip Assessments, as hereinafter

defined. Assessments collected as reserves shall not be consndered to be advance payments of Annual
Assessments or Boatslip Assessments. :

i

Section 8. Piers and Boatslips. Subject to and contingent upon the approval of Duke Energy
Corporation (“Duke”) and of the Federal Energy Regulatory Commission (“FERC”) and. any other
regulatory body having jurisdiction, Declarant shall have the exclusive right to construct some or all of
the Piers and Boatslips (including all improvements located thereon), in its sole and absolute discretion, in
the approximate locations shown on the Plat(s) or as othenwse shown in any Supplemental Declaration or
other document which may be filed pursuant to the provisions of this Declaration.

, ‘ There will be two types of Boatslips avallable for the Owners of certain Lots in the Subdms:on. '

" - Community Boatslips, and Common Use Boatslips. .
i

(A)  Community Boatslips. There will be up to fourteen (14) Community Boatslips. Declarant
must obtain the permission of Duke and FERC before it can construct the Community Boatslips and the
Pier in which they will be located. The area within which the Community Boatslips and Pier are to be
located must be leased from Duke; such lease is hereinafier referred to as the “Duke Lease.” The lease
will be entered into in accordance with Duke’s policy with respect to such leases; currently such policy
tequires the Declarant and Association to enter into the Duke Lease as joint lessees, with the Association
becoming the sole lessee under the Duke Lease at such time as the Lake Camp (or-portion thereof

_ adjacent to the Pier in which the Community Boatslips are located) is conveyed by Declarant to the '

) Association. Even though the Association will be the lessee under the Duke Lease, thé Community |
Boatshps and Pier are not Common Area (but are-Maintenance Areas) and are to be maintained, together;
“with the Common Use Boatslips, through collection of the Boatslip Assessments from all Boatslip Lot
' Owners, as provided below, and not from the Annual. Assessments.

Declarant may (but shall not be obhgatcd to) offer to lease a Commumty Boatsllp toany '
- Owhner of any Lot other than a Waterfront Lot or-a Waterview Lo, and may limit the time within which
~ such Owner can accept such offer. If any such Owner to whom a Community Boatslip is offered does not -
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accept such offer within such time limit, such Owner shall have no further right to lease a Community
_ Boatslip, and Declarant shall have no obligation to construct such Community. Boatslip. :

_ .\_\ »  » (BY  Common Use Boatslips. The Common Use Boatslips and the Piers in which they. age .

' located shall be for the exclusive use and benefit of the Owners of the six (6) Waterview Lots. Declarant
shall lease a designated Common Use Boatslip at the time of conveyance of the Waterview Lot to the
initial Owner thereof. '

(C)  Leases of Boatslips. Boatslips will be leased and transferred as follows:

6] Pursuant to that certain boatslip lease form provided by Declarant (the “Boatslip
Lease”), Declarant shall lease one (1) Community Boatslip to each Owner of a Lot who has accepted
Declarant’s offer to lease a Community Boatslip, and one Common Use Boatslip to each Owner of a
Waterview Lot. From and after the time such Boatslip Lease has been entered into, each such Lot shall
., be a Boatslip Lot hereunder. Each Boatslip Lease shall be appurtenant to and may not be separated from
the ownership of the applicable Boatslip Lot, .except as provided below., DECLARANT AND
ASSOCIATION WILL HAVE NO RIGHTS IN OR TO THE PORTION OF THE LAKE WHERE THE
BOATSLIPS WILL BE LOCATED, EXCEPT TO. THE LIMITED EXTENT PROVIDED IN THE
'DUKE LEASE AND THE PERMITS, LICENSES, AND APPROVALS GRANTED BY DUKE
=1 ENERGY CORPORATION, AND/OR THE FEDERAL ENERGY REGULATORY COMMISSION
(“FERC”) AND/OR ANY OTHER GOVERNMENTAL AUTHORITIES HAVING JURISDICTION.
THE RIGHTS GRANTED PURSUANT TO THE DUKE LEASE AND SUCH PERMITS, LICENSES,
AND APPROVALS MAY BE LIMITED IN DURATION AND MAY, SUBSEQUENT TO THE
LEASE TO A LOT OWNER, BE SUBJECT TO ADDITIONAL REQUIREMENTS OR FEES
* IMPOSED BY DUKE ENERGY CORPORATION=FERC, OR ANY OTHER” APPLICABLE
GOVERNMENTAL AUTHORITY. '
: (i)  The Lot as to which a Boatslip Lease is entered into shall thereafter be a Boatslip
Lot subject to the provisions of Article IV, Section 8(C)(jii) below. Once entered into between Declarant .
and the Boatslip Lot Owner, the relevant Boatslip Lease shall not be separated from ownership of the
“Boatslip Lot to which it is appurtenant, but, rather, shall run with the title to such Boatslip Lot unless and .
* . until such Boatslip Lease is assigned by the Boatslip Lot Owner to another Lot Owner in accordance with.
' Article IV, Section 8(C)(iii}. In this regard,. provided the applicable Boatslip Lease has not been
! previously assigned in accordance with Article IV, Section 8(C)(iii), any conveyance by a Boatslip Lot
* "IOwner of its ownership interest in a Boatslip Lot shall automatically assign to the transferee of such’
ownership interest all rights and duties of said Boatslip Lot Owner under the Boatslip Lease; provided,
however, in such event, the Boatslip Lot Owner and the transferee of the Boatslip Lot Owner’s ownership
interest in the Boaislip Lot shall immediately execute and record an instrament in the McDowell County
Public Registry sufficient to provide record evidence of the assignment of the Boatslip Lease (a filed copy
of which instrument shall be provided to Declarant, as lessor, and the Association following recordation).
Any deed of trust, mortgage or other encumbrance of a Boatslip Lot shall also encumber the Boatslip
appurtenant thereto, even if not expressly included therein. Provided, however, no mortgagee, trustee or
_ other person claiming by, through or under any instrument creating any such encumbrance shall by virtug
1 thereof acquire any greater rights in the relevant Boatslip than the Boatslip Lot Owner may have unde} ,
2 '}:thé Boatslip Lease at the tiroe of such encumbranoe; and provided further, such deed of trust, mortgagé or; .
s ¥ other instrument of encumbrance, and the indebtedness secured thereby, shall at all times be and remain’
' subordinate and subject to ail of the terms and conditions of the Boatslip Lease and to ail of the rights of
1 Declarant (as lessor) thereunder. Any successor.to a Boatslip Lot Owner’s interest in a Boatslip Lease, -
whether such interest is acquired by sale, assignment, foreclosure, deed in lieu of foreclosure, power of :
. - salé, execution or otherwise, shall take such interest subject to all of the terms, covenants, conditions,
duties and obligations of such Boatslip Lot Owner under the Boatslip Lease, shall be deemed to have -
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attorned to Declarant or the Association (as lessor) and shall execute an attornment agreement upon the
request of Declarant or the Association (as lessor). o .

N (iii)  Any Boatslip Lease may be assigned by the relevant Boatslip Lot Owner only fo .
another Lot Owner. Upon such assignment, the Boatslip Lot Owner and the assignee of such Boatslip Lot
Owner’s interest in the Boatslip Lease shall immediately execute and record an instrument in the
McDowell County Public Registry (a filed copy of which shall be provided to the -Association) sufficient
to provide record evidence of such assignment. Following such assignment, the assignor’s Lot shall
automatically cease to be a Boatslip Lot and the' assignee’s Lot shall thereafier be a Boatslip Lot {until
further assignment of said assignee’s lease rights), in which case the relevant Boatslip ‘Lease shall then
run with the title to such Boatslip Lot as set forth in- Articlé IV, Section 8(C)(ii). No Boatslip Lease shall
be separated from the ownership of any Lot and assigned to anyone or any entity other than another
Owner in accordance with this Article IV, Section-8(CXiii) and as provided otherwise in the Declaration.

(iv)  Declarant shall have the right to use Boatslips not Jeased to another Owner and
shall have the obligation to pay Boatslip, Supplement Boatslip and Special Boatslip Assessments on any
Community Boatslips constructed by Declarant and not leased to another Owner. In addition,
notwithstanding any term or provision herein to the contrary, Declarant shall have the right to grant the
right to any third party (whether or not such third party owns a Lot) to use any Community Boatslip
which has not theretofore been transferred to an Owner, pursuant to terms and conditions specified by
Declarant. At Declarant’s option, Declarant shall be entitled to assign all rights and duties of Declarant
under any Boatslip Lease and/or the Duke Lease to any person or entity, including, without limitation, the’
Association, whereupon Declarant shall have no further rights, duties, obligations or liabilities thereunder.

N P

- (D) - Limits on Use. The use of the Piers and Boatslips is and shall be subject to each of the
following: ) :

. (i)  the terms of the Boatsﬁp Lease.pursuant- to which the Boatslip was leased, and
any rules and regulations for use promulgated thereunder;

(ii) all laws, statutes, ordinances and regulations of FERC and all federal, state and. .
" local governmental bodies having jurisdiction thereon; = ’ :

: ' X ' (iii)  the Duke Lease; o ’ )
(iv)  the conditions and terms‘{gf any- permit issued by, and the rules and regulations
for use established by, Duke, its successors and assigns; and :

v) any rules and regulations adopted by the Board of Directors.

(E)  Rules and Regulations. The Board of Directors, pursuant to the Bylaws attached hereto
as Exhibit B, may adopt rules and regulations governing the use, operation and maintenance of the
_ Boatslips, the Piers in which they are located, and the personal conduct thereon of the Members as to the

' Boatslips.- _ ' . .
k_ :

- : L
- () Piers may be used only by Owners_of Boatslip Lots, their families, guests and invitees,” -
. and each Boatslip may only be used by the Owner(s) of the Boatslip Lot to which such Boatslip is

! appurtenant, their families, guests, tenants and invitees.

bR L)
fe b i
L}

g . Section 9. Parking Area. Declarant may construct, and the Association shall maintain,
repair and, if destroyed, replace, as a common expense of the Association, paved Parking Areas Jocated -

Y . 218107106
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on the Amenity Areas and other Common Areas. The Parking Areas shall be constructed and maintained
_in order to provide parking for the Owners, and may be used by Declarant and-its assigns and the Owners,
\\thcir families, guests and invitees, in connection with their use of the Amenity Areas. v '
N . ) - fure
. Section10.  Liability Limitations. Neither Declarant, nor any Association Member, nor thé'
Board, nor any officers, directors, agents or employees of any of them shall be personally liable for debts
contracted for or otherwise incurred by the Association or for'a tort of another Association Member,
whether or not such other Association Member was acting on behalf of the Association or otherwise.
Neither Declarant, nor the Association, nor their directors, officers, agents or employees shall be fiable for
any incidental or consequential damages for failure to inspect any premises, improvements or portions -
thereof or for failure to repair or maintain the same. Declarant, the Association or any other person, firm
or association making such repairs or maintenance-shall not be liable for any personal injury or other
incidental or consequential damages occasioned by any act or omission in the repair or maintenance of
any premises, improvements or portions thereof. : The Association shall, to the extent permitted by
. applicable law, indemnify and defend all members of the Board from and against any and all loss, cost,
expense, damage, liability, claim, action or cause of action arising from or relating to the performance by
the Board of its duties and obligations, except for any such loss, cost, expense, damage, liability, claim,
action or cause of action resulting from the gross negligence or willful misconduct of the person(s) to be *

) Ry
.

_ Iindamnified. - 7
VARTICLE v
COVENANT FOR ANNUAL AND SPECIAL ASSESSMENTS
~ Section 1. | Creation of the Lien and Personal Obli‘g;ition fo;' Annual, Supp-lemental Annual,

Special and Special Individual Assessments. Each Owner of any Lot, by acceptance of a deed therefor,
whether or not it shall be so expressed in any such deed or other conveyance document, is deemed to
covenant and agrees to pay to the Association Annual Assessments, Supplemental Annual Assessments,
Special Assessments and Special Individual Assessments {collectively, the “Assessments”), as hereinafter
defined, established and collected as hereinafter provided. Any such assessment or charge, together with
interest, costs, and reasonable attorneys® fees, shall be a charge and a continuing lien upon the Lot against .
- which each such assessment or charge is made. Each such assessment or charge, together with interest,
" costs and reasonable attorneys’ fees, shall also be the personal obligation of the Owner, at the time when -
the assessment fell due, of the Lot against which such assessment or charge is made. The personal
" "bbligation for delinquent assessments or charges shall not pass to an Owner’s successors in title unless
expressly assumed by them, provided such assessments or charges, together with interest, costs, and
reasonable attorneys® fees, shall, as set forth above, be a continuing lien upon the Lot against which such

assessments or charges are made.

Section 2. Purpose of Annual Assessments. The assessments to be levied anmually by the
Association (“Annual Assessments”) shall be used as follows: o

) () to repair, maintain, reconstruct (when necessary) and keep clean and free from debris the, )
i Common Areas and the Maintenance Areas and any. improvements located thereon, and to maintain the' .
.- "Handscaping in accordance with the highest standards for first-class residential developments located in ‘ :
L “the Asheville, North Carolina, metropolitan area, including-any necessary removal or replacement of -
_ . landscaping; : ' ' : :
| _
; (b) to maintain and repair the Roadways to the standards of the maintenance (if one is :
+%. -ascertainable) for residential strects prevailing in the Asheville, North Carolina, metropolitan area;

a ) 2181071.06
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(c) to maintain, operate, repair and reconstruct, when necessary, the entryway to the Project,
_ including the entrance monuments, gate, signage; imrigation, planters, landscaping and lighting located
\  thereon; . : o
. \ v ’ i . ,‘
Y ~ () to maintain and repair the swales and medians, bridges and any associated Street Lightls',
[andscaping and related improvements along and within the Roadways;

() to pay all costs associated with the lease and operation of any Sﬁeet Lights, including,
but not limited to, monthly leasc payments and utility costs; : B

() to pay all ad valorem taxes levied against the Common Areas and any other property
owned by the Association; . : ’

\ (g) to pay the preﬁ;iums on all insurance carried by the Association pursuant hereto or
, pursuant to the Bylaws;.

(h) to pay all legal, accounting and other professional fees incurred by the Associationin
carrying out its duties as set forth herein or in the Bylaws; :

b (i) to caﬁ'y out all other purposes and duties of the Association, the Board of Directors and

the Architectural Control Commuttee as stated in flie'Articles, the Bylaws and in this Declaration;

() to maintain contingency rcs_gl;v,ésl_'f‘clr the purposes set’ forth in Article IV hereof in
amounts as determined by the Board of Directors, . . . ‘

k) to pay the salary of and all other 6qst_s associated with tiremployment of the Caretaker; -

) ~ to-pay all costs incurred with _rc‘§pect to any resource manager or other consultant
engaged to assist with the preservation of flora and fauna within the Property. ] : ‘

The expenses of the Association for the foregoing are sometimes referred to herein as “common, -
*expenses.” C
, .

L Section 3. Payment of Annual Assessments; Due Dates. Each Owaner.of a Lot shall pay to

- I the Association Annual Assessments as hereinafier set forth.

.-

Annual Assessments provided for herein shall commence as to all Lots shown on a Plat of any
Phase of the Property as of the date of the completion of the Caretaker’s Cottage, and the gathering area
adjacent thereto, or October 1, 2004, whichever is earlier. The Annual Assessment amount for the
calendar year beginning January 1, 2004, shall be Seven Hundred Fifty Dollars ($750.00) per Lot. The
Annual Assessment amount for the calendar year beginning January 1, 2005, shall be ($3,000.00) per Lot
The Annual Assessment amount for each and every year thereafier shall be in an amount as set by the
_ Board of Directors, in accordance with the terms of this Article V. Annual Assessments shall be dueand |
i payable in advance in equal installments on 2 semi-annual basis commencing on January 1'and July 1 of .
- "Y..each galendar year. The Board of Directors shall fix the amount of the Annual Assessment as to each'Lot "
< ¥ 'fbr any calendar yedr at least thirty (30) days prior to January 1 of such calendar year, and the Association: -
" * shall send written notice of the amouttt of the Annual Assessment, as well as the amount of the payment
"+ " due, to each Owner on or before January 5 of such calendar year. To the extent required by North
" Carolina General Statutes 47F-3-103(c) or other applicable law, such notice shall include notice of a :
.*. . meeting of the Members to consider ratification of the budget, including a statement that the budget may
" be ratified without a quorum. If such a meeting is required by N.C. General Statutes 47F-3-103(c), or -
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other applicable law, the Board of Directors shall set a date for a meeting of the Members to consider

ratification of the budget to be held not less than ten (10) nor more than sixty (60) days after mailiag of
\ 'the summary and notice. If such meeting is required as set forth above, there shall be no requlrement that -

a-quorum be present at the meeting. If the proposed budget to be voted on at any such meeting is wnhi];‘ :

" * the maximum increase limits set forth in Section 4(a) below, the budget is ratified unless at such meeting

Members exercising all of the votes in the Association reject the budget. If the proposed budget to be
voted on at any such meeting exceeds the maximum increase limits set forth in Section 4(a), the budget is
ratified unless at such meeting Members exercising a majority vote in the Association reject the budget.

The failure of the Association to send, or of a Member to receive, such noticeshall not relieve
any Memiber of the obligation to pay Annual Assessments. Notwithstanding the foregoing, for calendar
years beginning pnor to the Turnover Date, in lieu of payment of Annual Assessments, Declarant shall be
responsible for paying for each such calendar year that portion of the annual expenses of the Association
(excluding any reserves) which exceeds the total amount of the Annual Assessmients paid by the Owners

other than Declarant.

Section 4. Maximum Annual Assessment.
(a) For calendar year 2006 and thereafter, the Board of Directors, by a vote in accordance

with the Bylaws, without a vote of the Members (unless required under N.C. General Statute 47F-3-
103(c) or other applicable law, in which case the procedures set forth in Article V, Section 3 above shall
apply), may increase the Annual Assessment applicable to each Lot by a maximum amount equal to the
previous year’s Annual Assessment times the greater of (i) ten percent (10%) or (ii) the annual percentage’
increase in the Consumer Price Index, All-Urban Consumess, United States, Al Items (1982-84 = 100)
* {hereinafier “CPI") issued by the U.S. Bureau of Labor:Statistics for the most recent 12-month period for
which the CPI is available. If the CPI is discontinued; then-the index most similar to the CPI (published
by the United States Government indicating changes in the cost of living) shall be used. If the Annual
Assessments are not increased by the maximum amount permitted under the terms of this provision, the
difference between any actual increase which is made and the maximum increase permitted for that year
shall be computed and the Annual Assessments may be increased by that amount in a future year, in
-addition to the maximum increase permitted under the terms of the preceding sentence for such future
-_year, by a vote of the Board of Directors, without a vote of the Members, unless required under N.C.
' General Statutes 47F 3-103 (c) or other applicable law, in which case the procedures set forth in Article '
i ¥, Section 3 above shall apply. .

i

(b) For-calendar year 2006 and thereafter, the maximum anoual assessment applicable to
each Lot may be increased above the maximum amount set forth in subparagraph () of this Article V.
Section 4 by a vote of a majority of the votes appurtenant to the Lots which are then subject to this
Declaration, plus the written consent of Declarant (so long as Declarant owns any part of the Property),
subject to the procedures set forth in Article V, Section 3 above if applicable.

(c) The Board of Directors may fix the Annual Assessment appllcable to each Lot at an
amount not in excess of the maximum set forth in Subparagraph (a) of this Article V, Section 4 (the °
I “Maximum Annual Assessment™). If the Board of: Directors shall levy less than the Maximum Annual i
\‘ Assessment for any calendar year and thereafier, during such calendar year, determine that the important}’
"ahd essential functions of the Association cannot be funded by such lesser assessment, the Board may, by"

* vote in accordance with the Bylaws, levy a supplemental Annual Assessment (“Supplemental Annual

t  Assessment”), subject to the procedures set forth in Section 3 above, if applicable. In no event shall the

sum of the Annual and Supplemental Annual Assessments for any year exceed the applicable Maximum .

L Annual Assessment for such year other than as set forth herein.
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(d) With respect to any Lot conveyed by Declarant, the purchaser of such Lot shall pay to the-

. Association at closing the amount of the Annual Assessment for the installment period in which the

‘closing occurs on such Lot, prorated based upon the number of days remaining in such installment period:

* With_vespect to any.Lot conveyed by any Owner other than Declarant, the amount of the Annuél .
¥ Assessment applicable to such Lot for the installment period in which such ‘closing occurs shall be
prorated between the buyer and seller thereof as of the date of closing of such conveyance.

(e) Declarant shall have the authority to reduce the Annual Assessment on any Lot on which
no structure has been completed (i.e., no Certificate of Occupancy has been issued).

Section 5. Special Assessments. In addition'to the Annual Assessment authorlzed above,
the Association may levy, in any assessment year, a special assessment (“Special Assessment”) applicable
to that year only for the purpose of defraying, in -whole or in part, the cost of (i) the construction of any
Common Area and/or Maintenance Area improvemerts which are not originally constructed by Declarant
or (ii) the reconstruction, repair or replacement.of the Common Areas and/or Maintenance Areas,
including any improvements located thereon, and including, without limitation, the Amenity Areas.
Provided, however, {a) Declarant shall not be obligated to pay any Special Assessments on Lots owned by
Declarant except with Declarant’s prior written approval, and (b) any Special ‘Assessment must be

_approved by Declarant (so long as Declarant owns any part of the Property) and by a vote of a majonty of
' the votes appurtenant to the Lots which are then subject to this Declaration.

Section 6. Sggcial Individual Assessments. In addition to the Annual Assessments and
Special Assessments authorized above, the Board of Directors shall have the power to levy a special
assessment-applicable to any particular Owner (“Special Individual Assessment”) (i) for the purpose of

" paying forthe:cost of any construction, reconstruction, repair or replacement of any damaged component -

of the Common Areas and/or Maintenance Areas, including, without limitation, the Roadways, whether
occasioned by any act or omission of such Owner(s), members of such Owner’s family or such Owner’s

‘agents, guests, employees, tenants or invitecs and not the result of ordinary wear and tear; or (if) for

payment of fines, penalties or other charges 1mposed against any particular Owner relative to such
Owner’s failure to comply with the terms and provisions of this Declaration, the Bylaws or any rules or-
regulations promulgated by the Association or the Declarant pursuant to this Declaration or the Bylaws. .

" Provided, however, Declarant shall not be obligated to pay any Special Individual Assessment except

L

with Declarant’s prior written approval. The due date of any Special Individual Assessment levied
pursuant to this Article V, Section 6 shall be fixed in the Board of Directors resolution authorizing such

"'Special Individual Assessment. Upon the establishment of a Special Individual Assessment, the Board’

o

shall send written notice of the amount and due date of such Special Individual Assessment to the affected
Owner(s) at least thirty (30) days prior to the date such Special Individual Assessment is due.

Section 7. Collection Agent. At the ootion of the Board of Directors, any person or entity
designated by the Board of Directors may act as collection agent for any and all assessments imposed by
the Association and/or the Board against the Owners

Section 8. Assessments Against Lots Owned by Declarant.

s>+ Anything to the contrary set forth in this-Declaration notwithstanding, Assessments on all Lots i ._' ’

“owned by Declarant shall be in an amount equal to ten percent (10%) of Assessments on all other Lots. -

' Furthermore, Declarant shall be entitled to credit against any Assessments on Lots owned by Declarant
' any and all amounts which Declarant has paid directly for common expenses, or has paid or contributed to

the Association for the Association’s payment of common expenses.
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\\‘ COVENANT FOR SEPTIC SYSTEM ASSESSMENTS

el 1,

: 7 oo
. Section 1. Creation of the Lien and Personal Obligation for Septic System Assessments.
Declarant, for each Lot owned within the Proper_t'y,' hereby covenants, and each Owner of any Lot by
acceptance of a deed therefor, whether or not it shall be so expressed in such deed, is deemed to covenant
and agrees to pay to the Association, in addition to the Annual, Supplemental Annual, Special and Special
Individual Assessments provided for herein, Septic System Assessments and Supplemental Septic System
Assessments, as hereinafier defined, for the inspection of the ground absorption sewer system or systems
serving each Lot, including all pipes, lines, tanks, drain fields, pumps, and related apparatus (collectively,
“Septic System”). - Any such assessment or charge, together with interest, costs, and reasonable attorneys’
fees, shall be a charge and a continuing lien upon the Lot against which each such assessment or charge is
- made. Pach such assessment or charge, together with interest, costs and reasonable attorneys’ fees, shall
,  also be the personal obligation of the Owner effective at the time when the assessment fell due. The
personal obligation for delinquent assessments or charges shall not pass to an Owner’s successors in title

unless expressly assumed by them, provided such assessments or charges, together with interest, costs, |

and reasonable attorneys’ fees, shall, as set forth above, be a continuing lien upon the Lot against which

: such assessments or charges are made. :

Section 2. Purpose of the Septic System Assessments. The assessments to be levied
annually by the Association against each Lot upon which a Septic System has been constructed shall be
used to inspect each Septic System to ensure that the Septic Systems are in compliance with any

-~ requirements imposed by the Association or any governmental authority. Such assessments, together
~* with the initial inspection fees provided for in Section 3 below, are referred to herein as the “Septic
System Assessment.” . o

Section 3. Payment of Septic System Assessment; Due Date. The initial Septic System
Assessments provided for herein shall be payable annually, in advance, and shall commence as to each
Lot at the time of submission of plans and specifications to the Architectural Control, Committee as
provided in Article X hereof. A one time fee for the inspection of the initial installation of the Septic -
* System (which includes three visits by the inspector) in the initial amount of Four Hundred Fifty Dollars
. ($450.00) shall be payable to the Association at the time of subinission of plans and specifications to the
. Architectural Control Committee. This fee for inspection of the initial installation is in addition to the
" Septic System Assessment for annual inspection of completed septic systems. If more than three visits by
the inspector are needed to verify the proper initial installation of a Septic System, the cost of such
additional visits by the inspector shall be paid by the Lot Owner to the Association at the rate of $200.00
per inspection. A separate annual Septic System Assessment for the inspection of all completed Septic
Systems shall be payable annually by each Owner of a Lot upon which a Septic System or Systems is
located. The initial Septic System Assessments applicable to all Lots (payable to the Association) upon
which Septic Systems have been completed shall initially be Three Hundred and Twenty-five Dollars
($325.00) per Lot. The Septic System Assessments for each and every year thereafter shall be in the
_ amount of Three Hundred Twenty-five Dollars ($325.00) or the amount as set by the Board of Directors, -
} in accordance with Section 4 of this Article V-A and shall be due and payable no later than January 31 of ..
- ','._t:aléh such year. However, the initial Septic System Assessment for inspection of completed Septic ;
_'*."'Systems shall be payable at the time plans and specifications are submitted to the Architectural Control *
... Committee and shall constitute payment for the one (1) year period beginning on the date of submission.-
! (Therefore, at the time of submission of plans, based on the initial rates, a total of $775.00 must be paid to -
. the Association — $450.00 for inspection of the initial installation, and $325.00 for the first year's annual :
+%, -inspection,) The second annual Septic System Assessment for inspection of completed Septic Systems
shall be due and payable on the first anniversary of the payment of the initial Septic System Assessment,
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shall be in the amount established by the Board of Directors of the Association for that calendar year; and
 shall be prorated from the due date thereof through the end of the calendar year in which it is paid. The _
\ ‘third and all subsequent annual Septic System Asséssments for inspection of completed Septic Systems -
"I'shall be due and payable on a calendar year basis, on or before January 31 of each calendar year, as s# .
= * forth above. The Board of Directors shall adopt a proposed budget and fix the amount of the Septic
' System Assessment as to each Lot for any year at least thirty (30) days prior to January 1 of such year,
and the Association shall send written notice of the amount of the Septic System Assessment and a
summary of the proposed budget to each Lot Owner on or before January 5 of such calendar year. To the
extent required by North Carolina General Statutes 47F-3-103(c) or other applicable:law, such notice
shall include notice of a meeting of the Members to consider ratification of the budget, inciuding a
statement that the budget may be ratified without a quorum. If such a meeting is required by N.C.
General Statutes 47F-3-103(c) or other applicable law, the Board of Directors shall'set a date for a
meeting of the Members to.consider ratification of the budget to be held not less than ten (10) nor more
than sixty (60) days after mailing of the summary and notice. If such meeting is required as set forth
,  above, there shall be no requirement that a quorum be present at the meeting. If the proposed budget to
be voted on at any such meeting is within the maximum increase limits set forth in Section 4(a) below, -
the budget is ratified unless at such meeting Members excrising all of the votes in the Association reject
the budget. If the proposed budget to be voted on at any such meeting exceeds the maximum increase
limits set forth in Section 4(a), the budget is ratified unless at such meeting Members exercising a
majority vote in the Association reject the budget. Failure of the Association to send the notice described
in this Section shall not relieve the Owners of their liability for Septic System Assessments.
Notwithstanding the foregoing, the Board of Directors may alter the dates of the fiscal year for setting the
Septic System Assessments, and may increase or decrease the frequency of the collection of the Septic
© System Assessments (or installments thereof) in any reasonable manner, :

Pere Y

" Section4. ©~  Maximum Septic System Assessment.

(a) For years following the first year of Septic System Assessments and thereafter,
the Board of Directors, by a vote in accordance with the Bylaws, without a vote of the Members |
(unless required under N.C. General Statute 47F-3-103(c) or other applicable law, in which case
the procedures set forth in Section 3 -above shail apply), may increase the Septic System. -
. Assessment each year by a maximum amount equal to the previous year’s Septic System
. N Assessment times the greater of (i) ten percent (10%) or (ii) the annual percentage increase in the '
b Consumer Price Index, All Urban Consumers, United States, All Items (1982-84 = 100)
o (hereinafter “CPI") issued by the U.S. Bureau of Labor Statistics for the most recent 12-month’
period for which thie CPI is available. If the CPIis discontinued, thén the index most similar to
the CPI (published by the United States Gqvernment jindicating changes in the cost of living)
shall be used. If the Septic System Assessments are not increased by the maximum amount
permitted under the terms of this provisions, the difference between any actual increase which is
made and the maximum increase permitted for that year shall be computed and the Septic System
Assessments may be increased by that amount in a future year, in addition to the maximum
increase permitted under the terms of the preceding sentence for such future year, by a vote of the
Beard of Directors, without a vote of the Members. )

, (b)  From and after the first year-of Septic System Assessments, the maximum anriual P
assessment may be increased above the maximum amount set forth in subparagraph (a) of this' --

] Section 4 by a vote of a majority of the votes appurtenant to the Lots which are then subject to

K “this Declaration, plus the written consent of Declarant (so long as Declarant owns any part of the -

Property) subject to the procedures set forth in Section 3 above, if applicable. :

e
P
-
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{c) The Board of Directors may fix the Septic System Assessment at an amount not
) in excess of the maximum set forth in Subparagraph (a) of this Section 4 (the “Maximum Septic
\\‘ " System Assessment”) subject to the procedures set forth in Section 3 above, if applicable. If the '

" .~ Board of Directors shall levy less than the Maximum Septic System Assessment for any calendqr' . |

o . year and thereafter, during such calendar year, determine that the important and essential
' functions of the Association cannot be funded by such lesser assessment, the Board may, by vote
in accordance with the Bylaws, levy a supplemental Septic System Assessment (“Supplemental
- Septic System Assessment”). In no event shall the sum of the Septic System Assessment and
Supplemental Septic System Assessment for any caléridar year exceed the apphcable Maximum
Sepuc System Assessment for such year, other than as set forth herein.

Section 5, Assessment Rate.

' Septic System Assessmcnts and Supplemental Septic System Assessments must be fixed at a
.. uniform rate for all Lots. '

ARTICLE V-B

_ COVENANT FOR BOATSLIP, SUPPLEMENTAL BOATSLIP
' AND SPECIAL BOATSLIP ASSESSMENTS

Section Section |, Creatlon of the Lien and Personal Obligation for Boatslip, Supglemental Boatslip
and Special Boatslip Assessments. Declarant, for each Boatslip Lot owned within the Property, hereby
covenants, and each Owner of any Boatslip Lot by acceptance of a_deed therefor, whether or not it shall

" be so expressed in such deed, or by entering into a Boatslip Lease.(or. an assignment thereof) or other
instrument transferring the right to use a Boatslip for a Boatslip as*an-appurtenance to such Owner’s Lot
‘as more particularly set forth in Article IV, Section 8 of this Declaration, is deemed to covenant and agree
to pay to the Association, in addition to the Annual, Supplemental Annual, Special and Special Individual
Assessments provided for herein, Boatslip Assessments, Supplemental Boatshp Assessments and Special
Boatslip Assessments, as hereinafier defined, for maintenance and repair costs of the Pier and Boatslips
(mcludmg all improvements thereon) established and collected as hereinafter provided. Any such .
. assessment or charge, together with interest, costs, and reasonable attorneys’ fees, shall be a charge and a
" continuing lien upon the Boatslip Lot against which each such assessment or charge is made and upon the
Y right to use the Pier and Boatslip appurtenant to such Boatslip Lot. Each such assessment or charge,
itogether with interest, costs and reasonable attorneys’ fees, shall also be the personal obligation of the’
Owner of such Boatslip Lot effective at the time when the assessment falis due. The personal obligation
- for delinquent assessments or charges shall not pass to an Owner’s sticcessors in title unless expressly
assumed by them, provided such assessments or- charges, together with interest, costs, and reasonable
attorneys’ fees, shal}, as set forth above, be a continuing lien upon the Boatslip Lot against which such

assessments or charges are made.

Section 2. Purpose of Boatslip Assessments, The assessments to be levied annually by the "
Association against each Boatslip Lot (the “Boatslip-Assessments”) shall be used as follows )
i Vo
Tl (a) to clean, maintain, repair and reconstruct, when necessary, the Pier and Boatslips",;_"'
including all lighting and other fixtures, wires, railings and other facilities located thereon (if*
X any), all as more particularly set forth in Article IV, Section 6 of this Declaration; :

; (b) to provide and pay for lighting of and water service to the Pier and Boatslips (if :
any) to the extent necessary for the safety and enjoyment of the users thereof;

2i81071.06
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(©) to pay all ad valorem taxes levied against the Pier and Boatslips and any other
~ property owned by the Association in connection therewith; :

b - (d) to pay all lease payments, if applicable, to Duke Energy Corporation for the least .
. of the land on which the Pier and Boatslips are located; ) ' Co

(e) to pay the premiums on all insurance carried by the Association in connection
with the Pier and Boatslips (including all improvements located thereon) pursuant hereto or
pursuant to the Bylaws; L y

® to pay all legal, accounting and other professional fees incurred by the
Association in carrying out its duties as set forth herein or in the Bylaws in connection with the
Pier and Boatslips (including all improvements located thereon); and

(g) to maintain contingency reserves for the purposes set forth in Aricle IV,
Section 7 hereof in amounts as determined by the Board of Directors. S

Section 3. Payment of Boatslip Assessments: Due Dates. The Boatslip Assessments
_provided for herein shall be payable, annuaily, in advance, and shall commence as to each Boatslip Lot

' (to which a completed Boatstip is appurtenant), and shall be due and payable thirty (30) days following
the execution of the Boatslip Lease for such Boatslip, as set forth in Article IV, Section 8 of this
Declaration (such assessment shall be prorated from.the date of such lease through the remainder of the
calendar year for which such assessment is due). Notwithstanding the foregoing, no Boatslip
Assessments shall.be.due prior to January 1, 2004. The initial Boatslip Assessments applicable to all

' Boatslip Lots (if:assessed on or before January 1, 2005) shall be Three Hundred Seventy-five and No/100
Dollars {$375.00) per Boatslip Lot. Boatslip Assessments for each and every year thereafter shall be
payable no later than January 31 of such year. The Boatslip Assessments for each and every year
thereafier shall be in an amount as set by the Board of Directors, in accordance with Section 4 of this
Article V-B, and shall be due and payable no later than January 31 of each such year. The Board of
Directors shall fix the amount of the Boatslip Assessment as to eacli Boatslip Lot for any year at least
thirty (30) days prior to January 1 of such year, and the Association shall send written notice of the .

* amount of the Boatslip Assessment to each Boatslip Lot Owner on or before January 5 of such year.

.\ Failure of the Association to send the notice described in this Section 3 shall not relieve the Owners of
" their liability for Boatslip Assessments. Notwithstanding the forgoing, the Board of Directors may alter

" “the dates of the fiscal year for setting the Boatslip Assessments, and may increase or decrease the

frequency of the collection of the Boatslip Assessments (or installments thereofy in any reasonable
manner. N o

Section 4. Maximum Boatslip Assessment.

{(a) For years following the first year of Boatslip Assessments and thereafier, the

Board of Directors, by a vote in accordance with the Bylaws, without a vote of the Members, may

.. increase the Boatslip Assessment each year by a maximum amount equal to the previous year’s

. .Boatslip Assessment times the greater of (i) ten percent (10%); or (ii) the annual percentagg ..

x 'L-.;'.g-" 1 increase in the CPI issued by the U.S. Bureau of Labor Statistics for the most recent 12-month ;
ERLE period for which the CPI is available. If the CPI is-discontinued, then there shall be used the
index most similar to the CPI which is published by the United States Government indicating-
changes in the cost of living. If the Boatslip Assessments are not increased by the maximum
amount permitted under the terms of this provision, the difference between any actual increasc
which is made and the maximum increase permitted for that year shall be computed, and the
Boatslip Assessment may be increased by that amount in a future year, in addition to the
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maximum increase permitted under the terms of the preceding sentence for such future year, by a
, ~ vote of the Board of Directors, without a vote of the Members. "~ _-
\\- S (v) From and after the first year of Boatslip Assessments, the Boatslip Assessments -
. may be increased without limitation if such increase is approved by Declarant (so long as
Declarant owns any part of the Property) and by a vote of a majority of the votes appurtenant to
the Boatslip Lots. I

() - The Board of Directors may fix the Boatslip Assessments at an amount not in
excess of the maximum. set forth in subparagraph (a) of this Section 4 (the “Maximum Boatslip
Assessment”). If the Board of Directors shall levy less than the Maximum Boatslip Assessment
for any calendar year and thereafter, during such year, determine that the important and essential
: functions of the Association as to the Pier and Boatslips cannot be funded by such lesser
' assessment, the Board may, by a vote ‘in accordance with the Bylaws, levy a supplemental
: “ Boatslip Assessment (the “Supplemental Boatslip Assessment™). In no event shall the sum of the

Boatslip and Supplemental Boatslip Assessments for any year exceed the applicable Maximum
Boatslip Assessment for such year other than as set forth herein. : '

_ Section 5, Special Assessmenis for Boatslip Improvements.. In addition to the Boatslip
' Assessments authorized above, the Association may levy,in any assessmeit year, a special Boatslip
Assessment (the “Special Boatslip Assessment”) applicable to that year only for the purpose of defraying,
in whole or in part, the cost of any reconstruciton,-repair or replacement of the Pier and Boatslips and any
capital improvement Jocated thereon, including Jlighting, water lines and other fixtures, poles, wires,
railings and- other facilities located thereon and personal property related thereto. Provided, however, (i)-
" any such Special Boatslip Assessment must be approved by Declarant (so long as Declarant owns any
part of the Property) and by a vote of a majority of the votes appurtenant to the Boatslip Lots, and (ii) any
~ such Special Boatslip Assessment may be levied only against the Owners of Boatslip Lots.

Section 6. Assessment Rate.

(a) Except as set forth in subsection (b) below, Boatslip, Supplemental Boatslip and .
Special Boatslip Assessments must be fixed at a uniform rate for all Boatslip Lots;

o () Boatslip, Supplemental. Boatslip and Special Boatslip Assessments for each

o Boatslip Lot owned by Declarant shall be ten percent (10%) of the Boatslip, Supplemental and

' Special Boatslip Assessments for each other Boatslip Lot in the Subdivision not owned by
Declarant. - .

ARTICLE VI
GENERAL ASSESSMENT PROVISIONS

) Section 1. Certificate Regarding Assessments. The Association shall, upon demand, and for,
! a reasonable charge, furnish a certificate signed by an officer of the Association setting forth whether the .
o ‘assessments on a specified Lot have been paid. A properly executed certificate of the Association as to; .
. " "ithe status of assessments on a Lot is binding upon the Association as of the date of its issuance. '

E Section 2. Effect of Nonpayment of Assessments; Remedies of the Association. Any
assessment (or installment thereof) not paid by its due date as set forth herein shali bear interest from such -

:+. -due date at the rate of eighteen percent (18%) per annum or the highest rate then permitted by law,
whichever is less. In addition to such interest charge, the delinquent Owner shall also pay such late
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charge as may have been theretofore established by the Board of Directors to defray the costs arising
_ because of late payment. The Association may bring an action at law against the delinquent Owner (or
‘foreclose the lien against the applicable portion of the Property), and interest, late payment charges, costs
_'and reasonable attorney’s fees related to such action or foreclosure shall be added to the amount of such .
¥ assessment and assessment lien. No Owner may waive or otherwise escape liability for the assessments
provided for herein by non-use of his or her property 'or the Common Areas or otherwise.

Section 3. Subordination of the Lien to Mortgages. The lien of the assessments provided
for in this Declaration shall be subordinate to the lien of any first Mortgage on a Lot. Sale or transfer of
any Lot shall not affect the assessment lien, The:sale or transfer of any Lot pursuant to a mortgage
foreclosure under any first Mortgage on a Lot, or any proceeding in lieu thereof, .however, shall
extinguish the lien (but not the personal obligation of the mortgagor or any prior Owner) of such
. assessments as to payments which became due prior to such sale or transfer; provided, however, that the .
' Board of Directors may in its sole discretion determine such unpaid assessments to be an Annual, Special
. or Special Individual Assessment, Supplemental’ Boatslip, Special Boatslip, Supplemental Boatslip,

Septic System, Supplemental Septic System, or a Special Septic System Assessment (as the case may be),
as applicable, collectable pro rata from all Owners, including the foreclosure sale purchaser. Such pro
rata portions are payable by all Owners notwithstanding the fact that such pro rata portions may cause the-
_ Annual Assessment to be in excess of the Maximum Annual Assessment permitted hereunder. No sale or
¥ transfer shall relieve the purchaser of such Lot from liability for any assessments thereafter becoming due
or from the lien thereof, but-the lien provided for herein shall continue to be subordinate to the lien of any
first Mortgage on a Lot as above provided.

ARTICLE VII
RESTRICTIONS

Section 1. Residential Restrictions. Each Lot shall be used exclusively for single-family,
non-transient residential purposes; provided, however, Declarant shall have the right to use the Lots
designated from time to time by Declaraat for the purpose of construction and operation of construction
offices and sales/marketing offices (and for related uses) for the Project. No trade, business or business .

- activity of any kind shall be conducted upon a Lot or any part thereof except by Declarant as described
Y hereinabove or except with the written approval of the Board. Provided, however, the Board may permit
' a business of business activity to be conducted on a Lot so long as such business, in the sole discretion of
- “ithe Board, does not otherwise violate the provisions of this Declaration, does not create a disturbance and’
does not unduly increase traffic flow or parking congestion on the Property or in the Project. The Board
may issue rules regarding permitted business activities. ' :

Except those to be utilized by Declarant as described hereinabove, no structures shall be erected,
placed, altered, used or permitted to remain on any Lot other than one or more detached single-family
private dwellings {each, a “Dwelling Unit”), private garages and such other accessory structures as are

- approved in advance in writing by the Architectural Control Committee pursuant to the Guidelines. Such
 other accessory structures may include, but are not limited to, and guest houses, storage buildings, -
1 housing for domestic employees, studios, tree houses, and similar structures. The Architectural Contro]
o bA_titho_n'ty must approve the number, placement, size, appearance, and materials of construction of all shch; "
" Dwelling Units and accessory structures. ‘ '
‘ ! " -All Dwelling Units and accessory structures shall be used solely for the occupancy of the Owner
. of the Lot upon which located and such Owner's guests and invitees, and no Lot and no Improvements :
+*. - may be leased or rented, or used for hotel or other transient residential purposes.
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Subject to the requirements set forth herein and in the Guidelines, fixed piers and floating boat

_ dock facilities incidental to the residential use of Waterfront Lots are expressly permitted only within the
Pier Zone (as defined below) of Waterfront Lots upon the condition that they are not rented or otherwiso
\ used for remuneration. Furthermore, no boat (including a houseboat), whether existing on a Lot, dockeg :

¥ at a Pjer or docked at a fixed pier or floating boat dock appurtenant to any Waterfront Lot in the Project,

may at any time be used as a residence.

. Section 2. Dwelling Unit and Accessory Structure Size; Maximum Impervious Surface and

Disturbed Area. Any Dwelling Unit or other stricture erected upon any Lot shall contain no more than

the maximum potential heated living area established by the Architectural Control Committee, in

conpection with its review and approval of plans as provided in Article VI below. The square footage

requirements so established will be for the collective horizontal footprints of each room in a structure,

measured in square feet, and includes both finished and unfinished basement areas. (defined as any level

in which at least one perimeter wall is below or partially below grade). Potential heated living area

. excludes vaulted ceiling arcas, attics, unheated and/or unenclosed porches, attached or detached garages,
porte-cocheres, decks, and patios.

No more than seven percent (7.0%) of the surface area of any Lot may be covered: with

Impervious Surfaces, and no more than fourteen percent (14.0%) of the surface area of any Lot may be

' disturbed. There shall be no disturbance whatsoever of that portion of any Lot having a slope of greater
than thirty-five percent (35.0%). -~ - '

Section 3. HVAC Equipment. No air conditioning or heating equipment or apparatus shall

be installed on the ground in front of, or attached-to any front wall-of, any Dwelling Unit or accessory

* structure on a Lot. Additionally, air conditioning and heating equipment-and apparatus shall be screened-
from view from Roadways by landscape improvements, as more particularly provided in the Guidelines.

Section 4. Exterior Lighting. Exterior lighting on Lots shall be subject to the applicable
requirements and limitations in the Guidelines and shall be subject to the approval of the Association.

Section 5. Fences and Walls. In addition to the restrictions contained elsewhere in this .
" Declaration, only fences or walls (including, without limitation, densely planted hedges, rows or similar
. '\ landscape barriers) approved in advance by Declarant and/or ‘the Architectural Control Committee, in
! their sole and absolute discretion, shall be used, installed and/or constructed along or near the front, side
 “iandlor rear boundary lines of each Lot within the Project. All fences and walls shall be maintained in a
structurally sound and attractive manner. No fence or wall shall be erected on any Lot until the
Architectural Control Committee has given its prior written approval of the color, size, design, materials

and location for such fence or wall.

Section 6. Mail and Newspaper Boxes; House Numbers. No mail boxes or newspaper
boxes will be constructed or installed on any lot. All Lot Owners, shall receive mail at the Community
. Mail Facility located at the Caretaker’s Cottage. House numbers may be displayed on the Dwelling Unit
_and/or at entrance of Lot as approved by the Architectural Control Committee. Declarant shall not bg
: ‘k responsible for the installation or maintenance of any mailbox or newspaper box o ‘
SR Section 7. Animals. No animals, livestock or poultry shall be raised, bred or kept on any"
" portion of the Property except that dogs, cats or other household pets may be kept, but not for any-
! commercial purposes, provided they do not create a nuisance (in the judgment of the Board) such as, but
. without limitation, by noise, odor, damage or destruction of property or refuse. Any excrement deposited :
»*, - by an animal on any portion of the Property shall be promptly removed and appropriately disposed of by
the owner of such animal. The number of houschold pets kept or maintained outside the Dwelling Unit
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on a Lot shall not exceed three (3) in number, except for newborn offspring of such household pets which
are all under nine (9} months in age. Dogs shall atall times whenever they are outside of a Dwelling Unit -
‘be on‘a leash or otherwise confined in a manner acceptable to the Board. Animal control authorities shal,l
be permitted to enter the Project and the Property to patrol and remove pets and wild animals, All pets -

,'." shall be registered, licensed and inoculated as required by law. No fenced dog enclosure or other

structure_ for pets may be constructed or maintained. on any Lot unless the same has been approved in
writing by the Architectural Control Committee. - :

Section 8. Signs. No sign of any kind shall be displayed on any Lot except for sign(s)
approved in advance by the Architectural Control Committee. Notwithstanding the foregoing, Declarant
shail be entitled to erect and maintain signs and billboards advertising the Property, the Project or portions
of either, or for any other purpose, on any portlon of the Property owned by Declarant or in the Common
Areas or Maintenance Areds. °

- Section 9. Temporary Structures; Structure Materials. No residence or building of a
temporary nature, including a construction trailer; shall be erected or allowed to remain on any Lot, and
no metal, fiberglass, plastic or canvas tent, barn, carport, garage, utility building, storage building or other
metal, fiberglass, plastic or canvas structure shall be erected on any Lot or attached to any residence.
Provided, however, nothing herein shall prolublt Declarant (subject fo the prior written approval of
' Declarant) from erecting or moving temporary buildings onto Lots owned by-Declarant to be used for
storage, or for construction or sales offices. '

Section 19. Utilitieg™  All utilities and- utility cohnections shall be located underground,

including electrical and telephone lines. Transformers, electric, gas or other meters of any type, or other

" apparatus shall be located-at-the rear of the buildings constructed on Lots or, if approved by the

Architectural Control Comunittee in writing, located elsewhere on the Lot provided they -are adequately

screened as required by the Architectural Control Committee in accordance with the provisions of this
Declaration. '

Section 11. Sediment Control. Sufficient sediment control measures, inclyding, but not

limited to, installation and maintenance of silt fences, straw bale fences, gravel construction entrances, .

".storm water inlet protection and temporary seeding, to the extent deemed reasonably necessary by

. * Declarant or the Architectural Control Committee, shall be taken by the Owner or Owner’s builder to

! ensure that all sediment resulting from any land disturbance or construction operation is retained on the

Lot in question. All sediment control measures must be maintained until such Lot has been permanently’

stabilized with respect to soil erosion. Each Owner and-each Owner’s builder shall be responsible for
erosion control protection during any earth-dlsmrbmg operahon,as described and defined in the "Erosmn
Control Protection” on Exhibit C attached hereto and mcorporated herein by this reference.

Section 12. [Intentionally On:utted] o

Section 13, Building Setback Lines. No building on any Lot (includ'mé any stoops, porches,

_ or decks) shall be erected or permitted to remain within the front street right-of-way or side abuttmg rlght- :

I of-way. (for a corner Lot) building setback lines as noted on the Plat. Notwithstanding any rear sctback
{eétnctlons noted on the Plat, no building, mcludmg stoops, porches or decks (whether attached or;
“‘unattached), shall be erected or permitied to remain nearer than one hundred (100) feet to the rear’
* (waterside) lot line of any Lot adjoining the waters-of Lake James. For purposes of this restnctlon., the:
" waterside lot line shall meaa the contour line of Lake James as noted on the Plat. Boathouses, plers and
dock facilities are exempt from the rear setback restrictions provided they comply with the provisions set
- forth in Section 30 of this Article VII.
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In the event any zoning or subdivision ordinance, floodway regulations or other ordinance, law or
. regulation applicable to a Lot shall prescribe greater setbacks, then all buildings erected during the -
\bendehcy of that zoning or subdivision ordinance, floodway regulations or other ordinance, law or-
. regulation shall conform to said requirements. _ A

_ The Association shall have the authority but not the obligation, in its sole discretion, to assess
penalties against an Owner who fails to abide by the terms of this Section 13. The penalties authorized by
this Section 13 as well as the expenses to be reimbursed Declardnt or the Association shall be considered
a Special Individual Assessment against the respeclive Owner’s Lot, entitling the Assoc1at10n to the
assessment collection remedies spec:ﬁed in Article VI of this Declaration.

Section 14. Waste. No Lot shall be used or maintained as a dumping ground for nibbish,
trash or garbage. During construction of Improvements on a Lot, all rubbish and debris shall be stored .
and disposed of in accordance with the rules and established by the Architectural Control Committee.

Section 15. - Combination or Subdivision of Lots. Should the Owner of a Lot own an adjacent

Lot(s) and desire that two (2) or more such Lots be considered as one Lot, then such Lots shall (except as
provided herein) be considered as one Lot for the purposes of this Declaration upon the recordation in the
.Office of the Register of Deeds of McDowell County, North Carolina, of an instrument by such Owner
expressmg such intent (such instrument to refer specifically to this section in this Declaration and to
identify the Lots.to be considered as one Lot for purposes of this Declaration, and a copy of such recorded
instrument shall be promptly delivered by such Owner to the Architectural Control Committee); and in
each such case, setback lines, and easements reserved in this Declaration shall be adjusted accordingly by
the Architectural Control Committee, The Owner of any Lot which combines with all or a portion of a

" contiguous Lot shall be solely responsible for any costs which may result from such combination,
including the costs of relocating any existing easements. With respect to combined Lots, Declarant
reserves the right to designate said combined Lots as one (1) Lot or multiple Lots, in Declarant’s sole and
absolute discretion, for purposes of payment of assessments. No Lot shiall be subdivided by sale, lease or
otherwise without the prior written consent of Declarant. Provided, however, Declarant reserves the right - .
to change the size, boundaries or dimensions of any Lot owned by Declarant for any reason.

Section 16.  Restricted Activities in Common Areas and Maintenance Areas. No cutting of
: ' vegetation, dumping, digging, filling, destruction or other waste shall be committed on the Common
: Areas or the Maintenance Areas. There shall be no obstruction of the Common Areas or the Maintenance |
Areas, nor shall anything be kept or stored in the Common Areas or the Maintenance Areas, nor shall
anything be altered, or constructed or planted in, or removed from, the Common Areas or the
Maintenance Areas, without the prior written consent of the Declarant and the Association. Each Owrier
shall be liable to the Association and/or Declarant for any damage to any Common Area and/or the
Maintenance Arca caused by the negligence or willful misconduct of the Owner or his family, tenants, -
guests, agents, employees, or invitees. Provided, however, the provisions in this paragraph shall not
apply to Declarant in connection with Declarant’s construction activities on the Property

i

) ‘Section 17.  Unsightly or Unkempt Conditions. The pursuit of hobbies or other activities,
" including specifically, without limiting the generality of the foregoing, the assembly and disassembly of ..

kmotorwehlcles and other mechanical devices, which might tend to cause disorderly, unsightly, or;
+ unkempt conditions, shall not be pursued or undertaken on any Lot, other than in enclosed garages. '

! Section 18. Camging. Ovemight tent camping on Lots is permitted only if the camping area

. is out of view from adjoining Lots, Common Areas, or Roadways. Furthermore, no camping whatsoever - -

+i. -shall be allowed in the Protected Lake Buffer. All tents and.associated shelters must be on site when
camping occurs. Recreational vehicle camping is not permitted.
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. - Section 19. Rules of the Board. All Owners of any Lot shall abide by all rules and

‘regulations adopted by the Board from time to-time. The Board shall have the power to enforce

. A)-'compliance with said rules and regulations by all appropriate legal and equitable remedies, and an Owner .

.+ determined by judicial action to have violated said rules and regulations shall be liable to the Association
and/or Declarant for all damages and costs, including attorneys’ fees.

. Section 20. Hunting. There shall be no hunting or discharge of firearms of any type on the
Property. T E

Section 21. Recreatidnal and Other Equipment. - .

‘ (@).  Recreational equipment (including, but not limited to, basketball backboards and heops,

' trampolines, swing sets, tree houses, children’s climbing or play apparatus and other equipment -

.. associated with either adult or juvenile leisure or‘recreation) may be installed only with the prior written
approval of the Architectural Control Committee, and must be instailed in accordance with the
Guidelines. . ' .

T (b) No such recreational equipment. shall be Jocated in such a manner as to-constitute a
nuisance or unsightly condition to adjoining Owners.

(©) No such recreational equipment shall be located within one hundred feet (100°) of the
Lake: no such recreational equipment located on a Lot shall be located within fifty feet (50°) of any .
Common Area . ' '

i

(d)  Childfen’s play toys and other moveable equipment of any type (such as lawn mowers,
garden tools, etc.) shall not remain repeatedly overnight within any front yard of any Lot, or within the
side yards of any Lot located on a Roadway corner, in such number or for such a long period of time as to
create a continuing, unsightly condition. o .

Section 22.- Recreational Vehicles. No .motorized vehicle used primarily for recreational. -

* " .purposes, including, without limitation, any motorcycle, moped, go-cart, snow mobile, three- or four-
"% ‘wheeled.all terrain vehicle, or similar vehicle, may. be operated on any Lot or any other part of the -

* Property (including, without limitation, the Trail System), provided Declarant and the Association, and,

itheir respective employees, contractors and agents, shall have the right to operate such recreational
vehicles in connection with the development, maintenance and operation of the Property.

Section 23. Parking; Storage.

(a) No vehicles, . trucks, vans, cars, trailers, construction equipment, etc, may be parked
overnight on any Roadway within the Property.” - :

(b) Commercial-use vehicles and trucks not involved with construction aclivity on the_"

i Property and having a carrying capacity and/or size designation greater than or equal to’three-fourth$ .

‘. 'l'::@‘Mth) ton shall not be permitted to park overnight on the Roadways, driveways or otherwise within'the;
. " :Property, unless stored in an enclosed garage. No vehicle of any size which transports inflammatory or
_ .| explosive cargo may be kept within the Property at any time. No vehicles that are not in 2 condition to be
' normally operated or that do not have a cusrent registration tag may be stored or situated on any Lot for

. more than thirty (30) days unless stored in an enclosed garage.
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(c) The Owner of each Lot will be responsible for providing on such Owner’s Lot a
. sufficient parking area for all vehicles normally parked and/or situated on or in regard to such Lot. :
\\ v (d) No recreational vehicles or related equipment, including any boeat, houseboat, lra.ile‘lr.,' ;
" motor home or “camper” vehicle may be maintained, stored or kept on any portion of the Property, except
in an enclosed garage, in an enclosure specifically approved for such maintenance or storage by the
Architectural’ Control Committee, or in a location on a Lot that is not visible from the Lake, any
Roadway, Common Area, Trail System or any other Lot, which location has not been approved in
advance by the Architectural Control Committee.

(e) No construction office trailers may be placed, erected or allowed to remain on any Lots
during construction, except as approved in writing-by the Architectural Control Committee. Provided,
however, nothing herein shall prohibit Declarant from erecting or moving temporary buildings onto Lots
owned by Declarant to be used as construction or sales offices. Other construction vehicles (trucks, vans,
. cars, construction equipment, equipment trailers, ‘etc.) may be left overnight on the Property (including

any Lot or Roadway) only in accordance with such rules as may be established by the Architectural
Control Committee, : ' : '

Section 24. Sewape Disposal. Every Lot shall be served by a Septic System approved by
Declarant. As of the date of recordation of this Declaration, municipal sewer service is not available to
the Property, and Declarant makes no representations regarding the future availability of municipal sewer
service. All Septic Systems or other private sewage disposal systems shall be approved by, and
constructed and maintained in accordance with all the regulations and requirements of, the Architecturai
Control Coramittee (including all requirements set forth in the Guidelines), the Project’s On-Site Waste
" Water Disposal Booklet (the “Booklet™), and all governmental authorities and regulatory agencies having

jurisdiction. All Owners, by purchasing property- subject to this Declaration, acknowledge that any
governmental permit or approval allowing for the constructiofi and operation of a Septic System or other
private sewage disposal system may be limited in duration in accordance with the terms thereof, and
neither Declarant, nor the Association, nor the Architectural Control Commitiee, nor the officers,
directors, members, employees, agents or affiliates of any of them, shall have any liability arising directly
‘or indirectly out of the inability of an Owner to obtain any such permit or approval (including an.
", extension or continuation) following the initial expiration thereof. :
L Each Lot Owner shall maintain, in accordance with all rules and regulations and requirements of
* “ithe Architectural Control Committee (including, .without limitation, all requirements set forth in the
Guidelines) all portions of any Septic System or otlier sewage disposal system located on such Lot (i) in
an orderly condition, clean and free from debris, together with the landscaping thereon (if any), in.
accordance with the highest standards for residential developments, including any upkeep, repair, removal
and replacement of any landscaping, utilities, or improvements located thereon, and (ii) in a good
operating condition in compliance with any requirements imposed by the Declarant, the Association, or
any governmental authority. If any Septic System or other sewage disposal system located on a Lot is not
maintained by the applicable Lot Owner as set forth herein, the Declarant or the Association, in its sole
_ discretion, may enter such Lot to perform such maintenance and may levy a special Septic: System
\ assessment (“Special Septic System Assessment”) upon the Lot Owner for the purpose of maintaining, .
o zrepairing or replacing the Septic System or other sewage disposal system serving such Lot. In addition toj
_ %" the foregoing, the Association (or its designee) shall have the right to enter any Lot from time to time for
.| purposes of inspecting and/or maintaining any Septic System or other sewage disposal system and may
! levy a Special Septic System Assessment to pay for any costs incarred in connection with such inspection
. and/or maintenance, as more particularly described in Section 25 of this Article VII. In this regard, each :
i« Qwner of a Lot (other than Declarant) by acceptance of a deed therefor, whether or not it shall be so
expressed in such deed, is deemed to covenant and agree to pay to the Association (in addition to other -
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assessments provided for herein) Special Septic System Assessments as levied in the discretion of the
_ Association, Any such assessment or charge, together with interest, cosls, and reasonable attorneys’ fees,
\‘shall be a charge and a continuing lien upon the Lot against which each such assessment or charge is
- _"'made."Each such assessment or charge, together with interest, costs and reasonable attorneys’ fees, shall
~* also he the personal obligation of the Owner of such Lot effective at the time when the assessment fell
due. :

. All Dwelling Units and Improvements to be located upon each Lot within the Property shall have
sewer disposal service and facilities provided exclusively by an individual septic tank system to be
installed and operated by the Owner of said Lot and each Owner, by acceptance of a deed to the Lot,
expressly and permanently waives the right to petition or request sewer service from any governmental
authority. Each Lot Owner, on behalf of itself, its heirs, successors and assigns, shall have the right to
enforce this covenant against any other Owner of 'a Lot within the Property, its heirs, successors and
' assigns '

All Septic Systems located on the Property will be approved, constructed and maintained in -
accordance with all applicable governmental regulations requirements, and Declarant must obtain a septic
permit for each Lot within the Property prior to the date on which it conveys the Lot. Systems requiring

_pumping shall be subject to North Carolina Department of Environment and Natural Resources
(“NCDENR?™) regulations requiring bi-annual inspections and equipped with audible and visual alarms. .
An independent contractor shall be employed for the inspections and for emergency response as more
particularly described in Article VII, Section 25 below. The inspections at a minimum shall include:
evaluation of solids level in the septic tank, proper operation of pump(s) including controls and alarms, -

_check for leaks in any piping, and inspection of condition of drainfields, especially from effluent

' surfacing. -

Section 25, Septic System Insgection_and-Septic Inspection_and Repair Easement. The
Association shall cause all private Septic Systems located within the Project to be inspected by an

independent contractor no less than once a year, “Such inspections shall be paid for from the Septic
Systemn Assessments provided for in Article V-A above. Such inspections shall be conducted in order to
confirm that each such system is properly functioning and is generally in compliance with this .
".Declaration (including, without limitation, the terms of Article VII, Section 24 above, the Booklet and the
Guidelines) and any applicable laws, ordinances or .governmental regulations. If an inspection reveals '
that a Septic System is not functioning properly,-or js otherwise not in compliance with any applicable
faw, ordinance or regulations, the inspector shall notify the Association and any other party or agency as '
required by law, The Association shall notify the Owner of the Lot to which the Septic System is
appurtenant of the problem or noncompliance -and such Owner shall be responsible for immediately
- repairing the Septic System at such Owner’s sole cost and expense and providing the Association, within
thirty (30) days, with proof of such repair. The Association shall be authorized to notify any applicable
governmental or regulatory agencies or officials of the malfunctioning or noncompliance of any Septic
System located within the Project.

T

The foregoing notwithstanding, neither Declarant, the Association, nor its directors, officers, .

) agents or employees shall be responsible for damages or otherwise to anyone by reason of mistake of . = -

. ;judgment, omission, negligence or nonfeasance arising out of the inspection services performed pursuant; .

. """t this Declaration including, without limitation, any damages to any Lot or property by reason of the '
_ . failure to inspect or the failure of such inspections to detect any malfunction, damage or noncompliance

! withlaw., '
X _ Declarant hereby reserves a non-exclusive perpetual easement over all property within the

Project, including Lots, benefiting Declarant and. the Association for the purposes of conducting the -
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Septic System inspections and repairing and/or replacing the Septic System if an Owner fails to repair or

. .Teplace the Septic System within thirty (30) days of notification by the Association. The Board of
)

; maintaining, repairing or replacing the Lot Owner’s Sephc System.

Directors shall have the right to levy a Special Individual Assessment against such Lot Owner pursnant to '
Section 6 of Article V hereof to recover the costs and expenses incurred by the Association m .

Section 26,  Nuisances. It shall be the responsibility of each Owner to prevent the
development of any unclean, unhealthy, unsightly, or unkempt condition on such Owner’s property. No
Lot shall be used, in whole or in part, for the deposit, storage or burial of any property*or thing that will
cause such property to appear to be in an unclean or untidy condition or that will be obnoxious to the eye;
nor shall any substance, thing, or material be kept that will emit foul or obnoxious odors or that will cause
any noise or other condition that will or nnght disturb the peace, qulet safety, comfort, or.serenity of the
occupants of surrounding property. No noxious or offensive activity shall be carried on within any Lot,
nor shall anything be done tending to cause embarrassment, discomfort, annoyance, or nuisance to any
Person using any property within the Project. There shall not be maintained on any Lot any plants or
animals or device or thing of any sort whose activity or existence in any way- is noxious, dangerous,
unsightly, unpleasant, or of a nature as may diminish or destroy the enjoyment of the Project. Without .
limiting the generality of the foregoing, no speaker, horn, whistle, siren, bell, amplifier or other sound’
_device, except such devices as may be used exclusively for security purposes and septic emergency
"alarms, shall be located, installed or maintained upon the exteror of any Dwelling Unit or any
unimproved Lot unless required by law,

Section 27. Diligent Construction. All construction, landscaping or other work which has
~ been commenced on any Lot must be continued with-reasonable diligence to completion and no partially
" completed Dwelling Units or other Improvements shall:be permitted to exist on any Lot., except during
such reasonable time period as is necessary for completion: All construction and landscaping must be
complctcd within one (1) year after the date upon which it commenced, unless a longer time is approved
in writing by the Architectural Control Committee. Any damage to the Roadways, including swales and
medians, or any part of any Common Area, Maintenance Area or any utility system caused by an Owner
or Owner’s builder or such builder’s subcontractors:shall be repaired by such responsible Owner. Any
builder of Improvements and such builder’s subcontractors on any portion of the Property shall keep such .
".portion of the Property free of unsightly construction debris, in accordance with the construction rules

" established by the Architectural Control Committee (or, in the absence of such rules, in accordance with
 standard construction practices), and shall similarly keep contiguous public and private areas free from
‘any dirt, mud, garbage, trash, or other debris which is occasioned by construction of Improvements. The
Board may levy a Special Individual Assessment against an Owner’s property in the Project to pay for the
cost of repairing any damage to Roadways, curbs or sidewalks or any part of any Roadway, Common
Area, Maintenance Area or utility system, to pay for the cost of cleaning public and private areas,
including the Roadways in the Project, and to pay for the cost of the removal of garbage, trash or other -
debris, which are occasioned by the activities of an Owner or Owner’s builder or such builder’s
subcontractors during the construction of Improvements.

Section 28 No Public Water System; Private Individual Wells, Imgauon Restrictions. All

L well water systems shall be approved by, and constructed and maintained in accordance with all thp .
mgulatlons and requirements of all governmental, authontles and regulatory agencies having Junsdxctlon i
"*No individual well shall be located closer than forty (40) feet from any side lot line unless an exception in

' writing is granted by the Declarant or the Association and the neighboring affected Lot-Owner. Declarant

does not make any representations regarding the future availability of municipal ccntral water Or sewer
semce :
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Section 29. Marine Toilets. No water craft equipped with a marine toilet having a fixed or
portable holding tank shall be permitted at the Piers or Boatslips or any Waterfront Lot Owner’s dock or
\ ‘pier. ‘In addition, no water craft shall be moored at the Piers or Boatslips or any Waterfront Lot Owner: s '
V dock or pier if equipped with a through hull or overboard discharge toilet which has not been certified b‘y .
. v the Umtcd States Coast Guard as an approved marine sanitation device.

Section 30. Docks and Piers: Only the Owner of a Waterfront Lot-may construct one (l) p:er
within the Pier Zone, if any, adjacent to said Waterfront Lot (m accordance with the applicable provisions
of the Guidelines), provided that such Lot is not located in an area where_the narrowness of a cove
precludes construction of a dock or pier as determined by Duke Energy Corporation and/or any
governmental entity having jurisdiction at the time such lmprovements are to be constructed. Any
waterfront improvement shall have a low profile and open design to minimize obstruction of nelghbors
views, and all such improvements must be submitted to the Architectural Control Committee for review
and approval in accordarice with the Guidelines and the applicable provisions. of this Declaration.
Enclosed docks or boat houses and two-story docks will not be allowed. However, roof covered docks
may be allowed subject to the approval of the Architectural Control Committee. No dock shall contain

- any solid or other storage-like surface at any level beyond three (3) feet above the dock floor area.

The placement, construction; or use of any pier, dock, boatslip structure or other improvement:
within or upon the waters of the Lake is and shall be subject to each of the following: :

~(a) the Gmdelmes and any easements, restrictions, rules and regulatlons for construction and
use promulgated by the Board andfor the Association;

®) all laws;statutes, ordinances and regulatious of all Federal, State and local governmental
bodies having jurisdiction: thereon, mcludmg without limitation the Federal Energy Regulatory
Commission; and

(c) rules and regulations, privileges and easements affecting the Property and the waters and
submerged land of the Lake established by Duke Energy Corporation, its successors and assigns. (Duke
‘Energy Corporation controls access to, and the use and level of, the waters of the Lake. All Owners, the

- Association and the Declarant must receive a permit from Duke Energy Corporation [or a successor
'. manager of the Lake, under authority from the Federal Energy Regulatory Commission] prior to any !
alteratlons therem )
No pier, dock, boatslip structure or other similar improvement shall be constructed by Waterfront
Lot Owners outside of the area designated as‘“Pxer Zone” on the P]at(s) or in any Supplemental
Declaration or other document which may be. filed pursuant to the provisions of this Declaration,
Additionally, no boat (including a houseboat) docked at a fixed pier or a floating boat dock (appurtenant
to any Waterfront Lot) shall be located outside the Pier Zone. Furthermore, each Waterfront Lot Owner
shall be entitled to construct only one (1) Pier within the applicable Pier Zone, and in no event shall
mooring posts or similar improvements be constructed within such Pier Zone. ALL WATERFRONT
LOT OWNERS, BY PURCHASING PROPERTY SUBJECT TO THIS DECLARATION,
U ACKNOWLEDGE THAT THEY SHALL BE RESPONSIBLE FOR OBTAINING '(AND FOR' :
GONDUCTING ALL REQUIRED ACTIVITIES NECESSARY IN CONNECTION WITH:_' .
OBTAINING) ANY PERMIT, LICENSE OR LEASE ALLOWING FOR THE CONSTRUCTION AND
' USE OF ANY PIER, DOCK, BOATSLIP STRUCTURE OR OTHER SIMILAR IMPROVEMENT
+ 7~ WITHIN OR UPON THE WATERS OF THE LAKE AND THAT SUCH PERMIT, LICENSE OR
. LEASE SHALL BE LIMITED IN DURATION, AND NEITHER DECLARANT, NOR THE :
.1, . ASSOCIATION, NOR THE OFFICERS, DIRECTORS, MEMBERS, EMPLOYEES, AGENTS OR
- AFFILIATES OF EITHER OF THEM, SHALL HAVE ANY LIABILITY ARISING DIRECTLY OR -
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INDIRECTLY OUT OF OR IN ANY WAY RELATED TO ANY SUCH PERMIT, LICENSE OR
LEASE .

\l'  © v Section 31, Boat Ramps. No boat ramps of any kind shall be permltted on any Lot, and 110 .
* boat shall be placed in (or removed from) the waters of the Lake from any Lot; provided, however, small
watercraft such as canoes, dinghies, and kayaks may be launched from any Lot if launched without a
ramp. All other watercraft shall be launched at a public boat ramp outside the Project. Finally, all boats
shall be refueled and maintained at a public boat ramp outside the Project.

Section 32. Governmental chuiréments Nothing herein contained shall be deemed to
constitute. a waiver of any governmental requirements applicable to any Lot and all applicable
governmental requirements or restrictions relative to the construction of Improvements on and/or use and

| utilization of any Lot shall continue to be applicable and shail be complied with in regard to the Lots.
' Each Owner shall comply with all laws, regulations, ordinances and other governmental rules and
. restrictions in regard-to the Lot(s} or other portion of the Property owned by such Owner (including,
without limitation, applicable zoning and watershed laws, rules, regulations and ordinances).
Furthermore, each Owner shall comply with the conditions, limitations and restrictions set forth in-the
Guidelines. Furthermore, each Owner, by purchasing a Lot, acknowledges that there exists the possibility.
_ that American Bald Eagles or other endangered species may be present upon the Property, and that certain
' federal, state or local laws or regulations may regulate the construction of Improvements on a Lot as a
result of the presence of any such endangered species. Each Owner acknowledges that he or she is solely
“responsible for determining whether any such laws or regulations may be applicable to his or her Lot, and
shall comply with all such laws and regulanons

Sectior33:— Occupants Bound. All provisions of this Declaration, any Additional or
Supplemental Beelaration and the Bylaws and any and all rules and regulations, use restrictions or
Guidelines promulgated pursuant hereto or thereto- which govern the conduct of Owners and which
provide for sanctions: against Owners sha]l also apply to all Occupants even though Occupants are not-
specifically mentioned. oo .

Section 34. Additional Shoreline Improvements Requirements. Duke Energy Corporation . -
*_has prepared maps of the Lake and Lake shoreline which show areas of shoreline within the Project that
;  Duke Energy Corporation (as Lake manager, under authority granted by FERC) has designated ‘as -
_‘ “Environmental Areas” and “Impact Minimization Zones” (“IM Zones”). If a Lot has an
‘i““Environmental Area” or “IM Zone” on and/or adjacent to it, the ability to develop and use the Lot may
be affected, and the Owner may be required to obtain the permission of Duke Energy Corporation before
undertaking certain development activities upon or constructing improvements on or adjacent to the Lot,
as set forth below. All shoreline improvement must have written approval from the Architectural Control |
Committee, : ’

(2) Environmental Areas. Environmental Areas are vegetated areas or cove heads with
stream confluence located on them. Duke Energy Corporation restricts any construction (including, but
_ not limited to, the construction or placement of piers and docks), and any related excavation or shorelme )
k stabilization within these Environmental Areas in the following cucumstances A
B ) (i) if stable, emergent vegetation {minimum lakeward width of 5 feet) composcs
' * greater than 50% of the are between full pond elevation and a depth of five (5) feet from full pond for a
‘ ¢+ minimum linear distance of 100 feet;

(ii) 1f intermittent or permanent streams enter the upper ends of shallow coves (with
" or without vegetation); and ’
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(ili)  for cove heads with a stream; but lacking emergent vegetation, the environmental
| rclassification extends fifty (50) feet from the edge of the intersection of the stream centerline or the

sediment delta, when present, and the full pond contour. - _.‘.

" To the best of Declarant’s knowledge, based on a review of the Duke Energy Corporation maps,
it appears that portions of the shoreline on Lots 1, 2, 3, 9, 10, 11, 12, 15, 16,17, 25, 26, 36, 38, 41 and 44

have been identified as Environmental Areas. -

®) Impact Minimization Zones. The maps prepared by Duke Energy Corporation also
identify certain lands and waters within certain areas of the Project as Impact Minimization Zones (“IM
Zoncs”) These IM Zones are areas that have specifically identified importance on the Lake from a
scenic, environmental, or cultural standpoint. Protection of those important values does not necessarily
preclude access to the Lake. To the best of Declarant’s knowledge, based on a review of the Duke
Energy Corporation maps, portions of Lots 18, 19, 25, 26, 34, 35, 44, 45 and 47 contain IM Zones. The
owners of Lots containing IM Zones must use efforts to avoid any disturbance of IM Zones, but if
avoidance :is not a practicable alternative, then the following specific Lake use restrictions will apply:

No boat ramps (except those required for public recreation), no excavation and no stablhzatlon-
' will be allowed within the boundaries of the IM Zones. Construction within these area may also be
subject to specific mmgauon requ:rements imposed by the Federal, State or local resource agencies.

Section 35. Removal of Trees and Other Vegetation, All trees, shrubs and ground cover are
considered to be “protected” vegetation in that cutting and clearing is not permitted therein without the
' prior written consent of Declarant or Architectural Control Committee. Mechanized equipment mll not- -
be allowed in the Protected Lake Buffer. Sz

All Lot Owners within two hundred fifty (250) feet of the Duke Power Company Lake James
Project Boundary of 1,200 feet above mea sea level must also comply with any applicable requirements
of the “Lake James Protection Ordinance” attached hereto as Exhibit D and incorporated herein by

reference

, Declarant hereby reserves the right and easement benefiting Declarant and the Association to go .
' upon any Lot or other portion of the Property to replant or order the replanting of any trees, shrubs or
“iother vegetation removed within the Subdivision in violation of the terms of this Article VII, Section 35. '
Should Declarant or the Association exercise its easement rights pursuant to the terms of this Article VII, -
Section 35, the.Owner -of the nonconforming Lot shall reimburse Declarant or the Association -(as
applicable) within five (5) business days following the submission of an invoice for any costs or expenses
incurred by Declarant or the Association. The exercise or nonexercise of the easement rights contained in
this Article VII, Section 35 shall be subject to the discretion of the Declarant and the Association and
neither Declarant, nor the Association shall have the obligation to exercise such rights.

Declarant and/or the Association shall have the authority but not the obligation, in their sole -
1 discretion, to assess penalties against an Owner who cuts, damages, or removes any trees, shirubs or other .

' vegetatlon on any part of the Common A:eas its Lot or any other Lot or Comnion Area, contrary to the;

above provisions.

The penalties authorized by-this Article VIIL, Section 35, as well as all related expenses to be
reimbursed, shall be considered a Special Individual Assessment against the respective Owner’s Lot, :

: - entitling the Association to the assessment collection remedies specified in Article VI of this Declaration.
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 Section 36. Catastrophic Loss of Vegetation. In circumstances of catastrophic events such as

_ fire, insect infestation, and severe wind damage, native vegetation shall be allowed to regenerate naturaily -

‘once dying, dead or diseased material is removed under the guidance of the ACC. Management of na
regengration shall be in accordance with procedures established by the Architectural Control Committee. L

ARTICLE VIII
ARCHITECTURAL AND LANDSCAPING CONTROL
Section 1. General. Notwithstanding anything contained in this Declaration to the—contrary

no Improvements, including, without limitation, site preparation on any Lot, change in grade or slope of
any Lot, or erection of buildings or exterior additions or alterations to any building sifuated upon the

- Property, erection of or changes or additions in fences, hedges, walls and other structures, any

landscaping, or any cutting of trees on any Lot or in the Protected Lake Buffer (as defined in Section 3(b)
of this Article VII[) or Restricted Zone, shall be comimenced, erected or maintained on any portion of the

- Property, subject to the provisions of Article VIII, Section 7 hereof, until: (a) the: Architectural Control

Committee, appointed as hereinafter prowded has approved the plans and specifications therefor and the
location of such Improvements and has given its written approval for commencement of construction, all.:
in accordance with the terms and requirements in the Guidelines (as defined in Section 3 of this Article
VIID; (b) the fees set forth in ér contemplated in this Article VIII have been paid; and (c) the contracts
identified in this Article VIII have been executed. In addition to any standards established pursuant to
this Declaration, Declarant may establish, by Additional Declarations, architectural and landscaping

- control standards, guidelings and restrictions in regard to various Phases or sections of the Property.

Except as ‘otherwise expressly provided herein, the provisions of this Article VIII shall not apply to the
construction of any Improvements commenced, erected or maintained by Declarant on any Lot or upon
any of the Common Areas or Maintenance Areas.

The Board may delegate to the Architectural Control Committee any powers or authonty reserved
or granted to the Board under this Article VIII.

Section_z.' Composition of Architectural Control Committee. So long as Declarant owns

-,any Lot or other portion of the Property, the members of the Architectural Control Committee shall be

—

appointed by Declarant in its sole discretion. At such time as Declarant no longer owns any Lot or other .
*.portion of the Property or at such carlier date as Declarant releases its right to appoint the members of the
"iArchitectural Control Committee, the members of the, Architectural Control Committee shall thereafter be
-appointed by the Board. The members of the Architectural Control Committee shall be appointed
annually and will be composed of at least three (3) and not more than seven (7} individuals, the exact
number of members of the Architectural Control Committee to be designated from time to time by the
body then having the authority to appoint such members (Declarant or the Board, as the case may be).
The members of the Architectural Control Committee need not be Owners of property in the Project. In
the event of the death or resignation of any member of the Architectural Control Committee, the party or
body then having the authority to appoint members to the Architectural Control Committee shall have full -
authority to designate and appoint a successor. Members of the Architectural Control Committee may be
I removed and replaced at any time, with or without cause, and without prior notice, by the party or body' .
lhdn having the authority to appoint such members.. Notwithstanding anything contained herein to ‘the; ’
“contrary, the Architectural Control Committee shall have the right, power and authonty to employ and/or -
‘use the services of any architects, engineers, attorneys or other professionals as it deetns necessary or-

" advisable, in its sole discretion, to carry out the duties and obligations of the Architectural Control

; Committee as described in this Article VIII.
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" Section 3. Architectural, Iandscape, and Lake Buffer Guidelines.

'\ ‘ v () The Architectural Control Committee shall, from time to time, publish and promulgate -

! architectural, design, landscape, and lake buffer giidelines (collectively, the “Guidelines”). The

+¥ Guidelines shall be explanatory and illustrative of the general intent of the development of the Pl'op'eri‘:l
and ‘are intended as a guide to assist the Architectural Control Committee in reviewing plans and
specifications for Improvements. The Guidelines shall also set out, among other things, the procedures
for submission, review and approval of plans and specifications.to the Architectural Control Committee
and the fees to be imposed by the Architectural Control Committee, as more specifically described in
Article VIII, Section 7 hereof. In any event, the Guidelines shall not be binding upon the Architectural
Control Committee, may be revised and amended at any time by the Architectural Control Committee, in
its sole discretion, and shall not constitute, in every event, the basis for approval or disaﬁproval of plans,
specifications and other ‘materjals submitted to the Architectural Control Committee for approval.

| Furthermore, the Architectural Control Committee may publish and promulgate different Guidelines for

different Phases, sections or portions of the Property.

I

() The Guidelines shall. also be explanatory and illustrative of the general intent of the
Jlandscape development of the Property and.are intended as a guide to assist the Architectural Control
Committee in reviewing plans and specifications for landscape Improvements. The Guidelines shall also

' set out, among other things, the following: :

i The procedures for submission, review and approval of landscape plans and
specifications to the Architectural Control Committee and the fees to be imposed by the Architectural '
Control Committee, as more specifically described in Article VI, Section 7 hereof;

(ii) Standards, methods and proceduresfor landscaping, landscape management and
landscape maintenance in the Property, including the removal of trees; and :

(iiiy  With respect to any Waterfront Lot or Waterview Lot, 'standards, methods and

procedures for landscaping, landscape management and landscape maintenance of any part of a
-“Waterfront Lot or a Waterview Lot that is within seventy-five (75) feet of the property line or the 1260°, .
- contour line of the Lake (each, a “Protected Lake Buffer”) and within the Restricted Zone. .

L Such authorized standards, methods ar;d‘ procedures shall be utilized by Owners and their
" “icontractors and subcontractors, and the approval by the Architectural-Control Commitiee of any
landscaping plan or other landscaping improvement in connection with landscaping on a Lot or other
portion of the Property shall be based upon the conformity of such plan or improvement with the

Guidelines. '

{c) The Architectural Control Committee is also hereby authorized to publish and
promulgate from time to time, and revise and amend at any time in its sole discretion, construction rules
to be followed-by all Owners and builders performing work or ‘constructing or installing Improvements

 (including landscape Improvements) on the Froperty. ' '
' } . o
. k-,_.‘.,, + y Sectiond. Definition of “Improvements”. The term “Improvement” or "Improvements'";- '
*+ % shall mean and include any and all man-made changes or additions to a Lot including, but not limited to,
. the location, materials, size and design of all Dwelling Units and other buildings (including any exterior
*, * devices attached to or separate from buildings, such as heating and air conditioning equipment, solar
heating devices, antennae, satellite dishes, etc.); storage sheds or areas; piers, docks and boatslips; roofed :
‘i . structures; parking areas; fences; “invisible” pet fencing; pet “runs,” lines and similar tethers or
* énclosures; walls; irrigation equipment, apparatus and systems; landscaping (including cutting of trees); -
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hedges; mass plantings; poles; driveways; ponds; lakes; changes in grade or slope; site preparation;

_ swimming pools; hot tubs; jacuzzis; tennis courts; tree houses; basketball goals; skateboard ramps; and

!

. * ¥
1

‘other sports or play apparatus; signs; exterior illumination; and changes in any exterior color or shape:
The definition of Improvements includes both - original Improvements and all later changes tp :
Itpprp,vements. The definition of Improvements, however, does not include the }cplaccment or repair of
Improvements previously approved by the Architectural Control Committee, provided such replacement -
or repair does not change exterior colors, materials, designs or appearances from that which werc
previously approved by the Architectural Control Committee. S

Section 5, Enforcement.

(a) It is Declarant’s intent that the architectural control provisions of this Declaration and any
Additional Declarations are to permit control of the architectural design and landscaping and to establish
quality standards for construction and construction activity in the Project and to help preserve values of
properties in the Project. All Owners, by purchasing property subject to this Declaration, acknowledge
that a violation of any such provisions could result in irreparable harm and damage to other Owners of
property in the Project and to Declarant, and to the values of their respective properties in the Project, a
monetary measure of which harm and damage would be difficult to establish. Accordingly, the

'i Association shall have the specific right (but not the obligation) to enforce and/or to prevent any violation
of the provisions contained in this Article VIl by a proceeding at law or in equity against the person or

persons violating or attempting to violate any such provisions. Declarant hereby specifically reserves and
grants unto the Architectural Control Committee, the Board and any agent or member thereof, the right of
entry and inspection upon any portion of the. Property for the purpose of determination by the
Architectural Control Committee or the Board whether there exists any construction of any Improvement

" which violates the terms of any approvat by the Architectural Control Committee, the terms of the

Guidelines, the terms of this Declaratici¥si=iny Additional Declaration, or the terms of any amendments
hereto or thereto, ' '

(b) As to nonconforming or unappfai;ed Improvements, the Association:may require any

. Owner to restore such Owner’s Improvements to the condition existing prior to the construction thereof

(including, without limitation, the demolition and removal of any unapproved Improvements) if such..

* Improvements were commenced or constructed.in violation of this Article. In addition, the Association

e

may, but has no.obligation to, cause such restoration, demolition and removal to be performed and to levy -

Y the amount of the cost thereof as a Special Individual Assessment against the Lot or portion of the

“IProperty upon which such Improvements were commenced or constructed. In the event that it becomes

i

necessary to resort to litigation to det¢rmine the propriety of any constructed Improvément, to remove any
unapproved Improvement or otherwise to remedy a violation of the Guidelines, the Association shall be -
entitled to recover court costs, attorneys’ fees and expenses incurred by the Association and/or the
Architectural Control Committee in connection therewith, which costs, fees and expenses may be levied
as a Special Individual Assessment against the Lot or other portion of the Property upon which such
Improvement was commenced or constructed. ' o .

Section 6. Variances. Upon submissjon of a written request for a variance;, which request ,.
shall set forth, among other things, the extraordinary circumstances applicable to a Lot giving rise to the .

-l 'lmeléd for a variance, the Architectural Control Committee may, from time to time, in its sole discretion, ;

‘permit Owners to construct, erect or install Iniprovements which are at variance with restrictions,

" requirements or provisions of this Declaration or any Additional Declaration from which a variance is°

permitted, pursuant to the terms hereof or thercof, In any case, however, the Architectural Control
Committee may grant a variance only due to the existence of extraordinary circumstances applicable to a .

. - Lot, which extraordinary circurnstance (i) has not been caused by the Owner of such Lot and (ii)

materially impairs the ability of an Owner to construct a Dwelling Unit on such Owner’s Lot. Any
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variance granted shall be in basic conformity with and shall blend effectively with the general

. architectural style and design of the community and shall not materially change the scheme of restrictions

\\

herein set. forth. Written requests for variances shall be deemed to be disapproved in the event the
‘Architectural Control Committee has not expressly and in writing approved such request within thirty .
" (30) business days of the submission of such request. No member of the Architectural Control
Committee shall be liable to any Owner for any claims, causes of action, or damages arising out of the
grant or denial of any variance to any Owner, Each request for a variance submitted hereunder shall be
reviewed separately and apart from other such requests and the grant of a variance to any Owner shall not
constitute a waiver of the Architectural Control Committee’s right to strictly enforce the covenants,
restrictions and architectural standards provided hereunder or under any Additional Declaration against
any other Owner. If a variance is granted, the Owner receiving such variance shail comply with the more
restrictive of the terms of the variance or applicable local, state or federal laws (including, without
limitation, local zoning and'development laws), and the granting of 4 variance shall not relieve any Owrier -
from the obligation of complying with such laws.

“Section7. ~° Fees Required by the Architectural Control Committee. The Architectural
Control Commattee, in its sole discretion, may require that each Person submitting plans and
specifications for Improvements to the Architectural Control Committee pay one or more fees to the
Architectural Control Committee or to Declarant as a condition to commencement of construction of such
Improvements, Such fee(s), including the amount(s), payee and purpose(s) thereof, shall.: be established
by, and may be increased from time to time by, the Architectural Control Comlmttee and shall be set forth

in the Guidelines.

. ~ Section 8: No Construction Without Payment of Fees. Notwithstanding anything contained

" in.this-Adicle VIII to the contrary, plans and specifications for Improvements to be constructed on a Lot
or other poition of the Property shall not be deemed to have been properly submitted unless and until any
and all fees required by the Architectural Control Committee to be paid in connection with such
Improvements, as provided in Article VIII, Section 7 above, shall have been paid to the Archltecml'al
Control Committee or Declarant as required.

Section 9. Notices and Submittals._ Notices and submittals to the Architectural Control:
". Committee shall be in accordance with the notice provisions set forth from time to.tiine in the Guidelines.

“'have the right, power and authority, in its sole discretion, to appoint a committee separate and apart from
the Architectural Control Committee to review plans and specifications for any and all renovations,
changes and additions to existing Improvements located on a Lot or other portion of the Property (herein,
_ the “Architectural Changes Committee”). Should the Board appoint such an Architectural Changes
Committee, then the Architectural Control Committee shall relinquish to the Architectural Changes

- Committee its authority to review plans and_ specifications for any such changes to existing

Improvements, and the Architectural Changes Committee shali be solely responsible for review and

approval of the same. The composition of the Architectural Changes Committee shall be determined by

. the Board in its sole discretion and the procedure for submission, review and approval of plans and
specifications to and by the Architectural Changes Committee shall be set forth in the Gwdclmes :

tNetvnthstandmg the foregoing, nothing herein shall be deemed to obligate the Board to appoint an; L
. Architectural Changes Committee, and until an Architectural Changes Committee is appointed, the -
" Architectural Control Committee shall be responsible for reviewing and approving or dnsapprowng all

plans and spemﬁcatlons for renovations, changes and additions to existing lmprovemcnts in accordance -

) wnth the provisions of this Article VIII and the Guidelines.
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Section 11. Limitation of Liability. No member of the Architectural Control Committee or
", the Architectural Changes Committee shall be liable for claims, causes of-action or damages (except
"where occasioned by willful misconduct of such member) arising out of services performed pursuant to '-
. this' Atticle VIII. Neither the Architectural Control Committee, nor the Architectural Changes Commiftee
(lf applicable), nor the members thereof, nor the Association, nor Declarant, nor any officers, directors,
members, employees, agents or affiliates of any of ‘thein, shall' be liable for damages or otherwise to
anyone submitting plans and specifications and other submittals for approval or to any Owner by reason
of mistake of judgment, negligence or nonfeasance-arising out of or in connection with the approval or
disapproval of, or the failure to approve or dlsapprovc of, any plans and specifications.” The approval of
plans and spec:ﬁcatlons by the Architectural Control Commitiee or the Architectural Changes Committee
(if applicable) shall not be deemed or construed as a representation or warranty of the Architectural
Control Committee or the Architectural Changes ‘Committee (as the case may be), Declarant, or any
officer, director, member, employee, agent or affiliate of any of them, (i) that Improvements constructed
in accordance with such plans and specifications will comply with applicable zoning ordinances, building
_+ codes, or other governmental or quasi-governmental laws, ordinances, rules and regulations or (ji) as to
the structural soundness, quality, durability, suitability, fitness or proper functioning of Improvements
constructed in accordance with such plans“{md specifications; and any responsibility or liability therefor is
hereby disclaimed. Every person who submits plans and spec:lﬁcatlons and every Owrer, agrees that he’
; will not bring any action or suit against Declarant, the Association, the Architectural Control Committee,
"the Architectural Changes Committee (if applicable), the Board, or the officers, directors, members,
employees, agents or affiliates of any of them, to recover any such damages and hereby releases, demises,
and quitclaims all claims, demands and causes of dction arising out of or in connection with any
judgment, negligence or nonfeasance and hereby waives the provisions of any law which provides that a
 general release does not extend to claims, demands and causes of action not known at the time the release
" is given.- Declarant shall be the sole party responsible for the performance of Declarant’s obligations
“under this~Declaration, and no other person, firm or entity, including, without limitation, any entity
- affiliated with Declarant, shall -have any obllgatxon or liability. for Declarant’s obligations under this
Declaration. :

Sectlon 12, Miscellaneous. Membexs of the "Architectural Control Commlttcc and, if .
applicable, the Architectural Changes Committee, in the sole discretion of the party or body appointing -
".such members (i.e., either Declarant or the Board, as the case may be) may be compensated for their

t 't services. The Association shall reimburse members of the Architectural Control Committee and the
. Architectural Changes Committee (if applicable) for reasonable out-of-pocket expenses associated with_
'their activities hereunder. All costs, expenses and-attomeys’ fees of the Architectural Control Committee
and the Architectura] Changes Committee (if applicable), including those incurred in connection with the
exercise of their enforcement or other powers=as provided herein, shall be borne by the Association;
provided, however, nothing herein shall be deemed to negate the Association’s right to an award of court
costs, attorneys’ fees and expenses in accordance with Artlcle IX, Section 5 hereof.

ARTICLE X

i INSURANCE REPAIR AND RESTORATION CONDEMNATION
- ' k’-‘:'\'-;-" t Section 1. Board of Directors. The Board of Directors shall obtam and maintain at ail nmes_ -
“ insurance of the type and kind and in no less than the amounts set forth below:

! (a) Fire. All lmprovements and all fixtures and personal property included in the Common
i Areas and Maintenance Areas and all personal property and supplies belonging to the Association shall be *

‘- insured in an amount equal to the current replacement cost (exclusive of land, foundation, excavation and
other normally excluded items) as detenmined anm;ally by the Board with the assistance of the insurance
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company providing coverage. The Board shall, at least annually, review the insurance coverage required
. herein and determine the current replacement ¢ost of such improvements. and fixtures and personal
‘property and supplies. Such coverage shall provide protection against loss or damage by fire or other
l hazards covered by a standard extended coverage endorsement, windstorm and water damage, vandalism .
and mahcnous damage and all perils covered by a standard “all risk” endorsement. In addition to the
provisions and endorsements set forth in Article IX, Section 3 and Section 4, the fire and casualty
insurance described herein shall contain the following provisions:

(1) standard “Agreed Amount “and “Inflation Guard” endorsements;

(2) construction code endorsements if the Common Area becomes subject to a construction
code provision which would require changes to undamaged portions of any building thereby imposing
significant costs in the event of partial destructlon of such butldmg by an insured peril;

(3) a waiver of subrogation by the insurer as to any claims against the Association, any
officer, director, agent or employee of the Association, the Owners and their employees agents, fenants
and invitees; and

4) a provision that the coverage will not be prejudiced by act or neglect of one or more
Owners when' said act or neglect is not within the control of the Association or by any failure of the
Association to comply with any warranty or condmon regarding any portion of the Property over which
the Association has no control.

The fire and casualty insurance policy shall not contain (and the insurance shall not be placed

" " with companies whose charters or bylaws contain) provisions whereby: (1) contributions or assessments-

may be made against the Association or the Owners; (2} loss payments are contingent: upon action by the---

carrier’s directors, policy holders or members; and. (3) there are limiting clauses (other than insurance
conditions) which could prevent Owners from collecung the proceeds. e

'(b) Public Liability. The Board shall also be required to obtain and mamtam, to the ‘extent
‘'obtainable, public liability insurance and officer’s and director’s liability insurance in such limits as the .-
" Board may, from time to time, determine to be customary for projects similar .in construction, location” .
" and use as the Project, covering each member of the Board, the managing. ageat, if any, and each Owner %
;- with respect to his liability ansmg out of the ownership, maintenance, or repalr of the Common Areas and
‘Mamtenance Areas, or from service on the Board; provided, however, in no event shall the amounts of
such public liability insurance ever be less than $2 000,000 per occurrence against liability for bodily
injury, including-death. resulting therefrom, and damage to property, including loss of use thereof,
occurring upon, in or about, or arising from or relating to, the Property or any portion thereof, nor shall
the amount of such officer’s and director’s insurance be less than $2,000,000 unless such coverage is
determined by the Board to be unreasonably expensive. Such insurance shall include endorsements
covering cross liability claims of one insured against another, including the liability of the Owners as a
group to a single Owner. The Board shall review-such limits annually. Until the first meeting of the
.-Board following the initial meeting of the Association Members, such public liabillty insurance shall be -
in amounts of not less than $2,000,000 per occurgence for claims for bodily injury and property damage '
: \ anﬂ such officer’s and director’s liability insurance-shall be in amounts not less than $2,000,000. M

] (c) Fidelity Coverage. The Board shall. also be required to obtain fidelity coverage against
't dishonest acts on the part of all persons, whether officers, directors, trustees, employees, agents or
independent confractors, responsible for handlmg fpnds belongmg to or administered by the Association. .
- Thé fidelity insurance policy shall be written in an amount sufficient to provide protection. which is in no

" event less than one and one-half times the Association’s estimated annual operating expenses and -
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reserves. An appropriate endorsement to the policy to cover any persons who serve without
compensation shall be added if the policy would not otherwise cover volunteers.

b

v (d)  Other. Such other insurance coverages, including flood insurance and worker's :

_~" compensation, as the Board shall determine from time to time desirable.

- Section 2, Premium Expense. Premiums upon insurance policies purchased by the Board
shall be paid by the Board and charged as a common expense to be collected from the Owners pursuant to
the terms of this Declaration. . 4

Section 3. Special Endorsements. The Board shall make diligent efforts to secure insurance
policies that will provide for the following: : .

(a) recognition of any insurance trust agreemenl entered into by the Association;

(b)  coverage that may not be cancelled or substantially modified (including cancellation for
nonpayment of premium) without at least thirty (30)-days’ prior written notice to the named insured and
any insurance trustee; and '

" (c) coverage that cannot be cancelled, invalidated or suspended on account of the conduct of
any officer or employee of the Board without prior demand in writing that the Board cure the defect and
the allowance of a reasonable time thereafter within which the defect may be cured by the Association or
any Owner. B

! Section 4, General Guidelines. All insurance policies purchased by the Board shall be with

a company or companies licensed to do business in the State of North Carolina and holding a rating of “A
VIII” or better by the current issue of Best’s Insurance Reports. All insurance policies shall be written for
“the benefit of the Association and shall be issued in the name of and provide that all proceeds thereof
shall be payable to the Association. Notwithstanding any of the foregoing provisions and requirements
relating to insurance, there may be named as an insured, on behalf of the Association, the Association’s
‘authorized representative, who shall have exclusive authority to negotiate losses under any policy:
. providing such insurance. o : : :

! +

b Section-S. Insurance Proceeds. Subjéct to-any limitations imposed by any applicable

* “ifinancing documents, the Association shall use the net proceeds of casualty insurance covered by it to

repair and/or replace any damage or destruction of property, real or personal, covered by such insurance.
Any balanee-from the proceeds of casualty insurance paid to the Association remaining after satisfactory
completion of repair and replacement shall be retained by the Association as part of the general reserve
fund for repair and replacement of the Common Area and/or Maintenance Areas.

~ Section 6. Insufficient Proceeds. If the insurance proceeds received by the Association are
insufficient to reimburse, to repair and/or replace any damage or destruction to person or property, the
Board may levy a Special Assessment against the Owners to cover the deficiency. :

o L'E'.'-!J { Section 7, Owner’s Personal Propety. -Neither the Association nor Declarant shall be liébl'e.,-. '
"~ *in any manner for the safekeeping or condition of any personal property belonging to or used by any

" Owner or his family, tenants, guests or invitees, located on or used at the Common Areas. Further,

! " neither the Association nor Declarant shall be responsible or liable for any damage or loss to any personal

property of any Owner, his family, tenants, guests or invitees located on or used at the Common Areas. -

:, - Each Owner shall be solely responsible for all personal property and for any damage thereto or loss

" thereof, and shall be responsible for the purchase of, at such Owner’s sole cost and expense, any liability -
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or other insurance for damage to or loss of such property. Neither the Association nor Declarant shall be
responsible or liable for any damage or loss to or of any boat, its tackle, gear,.equipment or other property

'\ Jlocated thereon, or any other personal property of any Owner, his family, tenants, guests or invitees -

\.‘lpcate_:d on or used at the Storage Areas, Parking Area or other Common Areas. Each Owner shall be -

. +¥ golely responsible for all such boats and other personal property and for any damage thereto or loss

)

thereof, and shall be responsible for the purchase, at such Owrier’s sole cost and expense, of any liability
or other insurance for damage to or loss of such property. '

Section 8. No Obligation to Insure"Owners’ Property. By virtue of taking title to a Lot
within the Project, each Owner acknowledges that neither the Association’ nor Declarant has any
obligation to provide any insurance for any portion of such Lot or any Dwelling Unit-or other property
located thereon. ? : ’

Section 9. Security. The Association may, in its sole discretion, but shall not be obligated
to, provide certain security and fire protection measures, and maintain or suppott certain other activities
within the Project designed to make the Project safer than it might otherwise be. Provided, however,
should the Association provide, maintain or support any such measures or activities, then neither the -
Association, Declarant, nor any successor of Declarant shall in any way be considéred insurers or

 guarantors of security or fire protection within the Project, and neither the Association, Declarant nor any

' successor of Declarant shall be held liable for any loss or damage by reason or failure to provide or take
any security or fire protection méasures or for the ineffectiveness of any such measures undertaken. Each '
Owner and Occupant of any Lot and each tenant, guest and invitee thereof acknowledges and understands
that neither the Association, Declarant nor any successor of Declarant are insurers, and each such Owner,
and Occupant of a Lot and their tenants, guests and invitees hereby assume all risks for loss or damage fo

* persons, property or contents belonging to any such persons.

Section 10. Condemnation.  Whenever, all or part of the Common Area shall be taken or
condemned by any authority having the power of eminent domain, all compensation and damages for and
on account of such taking shall be paid to the Association. The Association, acting through the Board,
shall have the right to negotiate and litigate the issues with respect to the taking and compensation
affecting its interest in the Common Area, without limitation on the right of the Owners to represent their

_own interests. Each Owner, by his acceptance of a deed to a Lot or other portion of the Property, hereby
. appoints the Association as his attorney-in-fact to negotiate, litigate or ‘settle on his behalf all claims |
! arising from the condemnation. of the Common Area. All compensation and damages paid to the

" “iAssociation on account of such a taking shall be used to restore the Common Area, provided.such’

restoration is possible, with the excess, if any, to be retained by the Association and applied to future
operating expenses by the Board, in its sole discretion. Nothing herein is to prevent Owners whose Lots _:
or other property are specifically affected by the taking or condemnation from Joining in the
condemnation proceedings and petitioning on their own behalf for consequential damages relating to loss.
of value of the affected Lots or other property, or improvements, fixtures or personal property thereon,
exclusive of damages relating to the Common Area.. In the event that the condemnation award does not
allocate consequential damages to specific Owners, but by its terms includés an award for reduction in
~value of Common Area, Lots or other property without such allocation, the award shall be divided )
i between affected Owners and the Board, as their interests may appear, by the Board in its sole discretion. ' -

1
el 1
b !

- | ARTICLE X
EASEMENTS AND OTHER RIGHTS

Declarant, in addition to any other easements granted or reserved herein, hereby reserves unto’

' it!self, its successors and assigns, and grants to the Association and any other persons or entities -
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hereinafter set forth, the following non-exclusive easements on, upon, over, across, through and under the
_ Property. In addition, Declarant hereby reserves unto itself, its successors and assigns, the right, on
ibehalf of itself and the Association, to grant additional easements on, upon, over, across, through and '
“Tunder the Common Areas and any portion of the Property owned by Declarant as deemed to be in the best , ..
o interests of and proper for the Project, including, but not limited to, casements in favor of Declarant, the
Association, the Owners, and all their family members, guests, invitees and tenants and to various
governmental and quasi-governmental authorities and agencies and private concerns for the purposes and
uses hereinafter specified. '

Section 1. Essements and Cross-Easements on Common Areas. Declarait, for itself, its
designees and the Association, reserves the right to impose upon the Common Areas henceforth and from
time to time such easements and cross-easements for ingress and egress, installation, maintenance,’
construction and repair of utilities and facilities including, but not limited to, electric power, telephone,

! cable television, master antenna transmission, - surveillance services, governmental and quasi- -

, ~ governmental purposes, sewer, water, gas, drainage, imrigation, lake maintenance, storm water
management, lighting, television transmission, garbage and waste removal, emergency services, and the
like as it deems to be in the best interests of, and necessary and proper for, the Project or any portion
thereof. a ' '

Section 2. Use of Common Arcas. Subject to any limitation or restriction set forth in this
Declaration, Declarant declares that the Common Areas are subject to a perpetual nonexclusive easement
in favor of Declarant, the Association and their designees, the Qwners and all their family members,
guests, invitees and tenants, and appropriate governmental and quasi-governmental agencies to use the
" Common Areas for all proper and normal purposes including, but not limited to, ingress, egress and
 access for the furnishing of services and utilities and foixsuch-use of the facilities as the same are
reasonably intended in accordance with the terms of this Beglaration and any Additional Declaration. If
ingress or egress to any Lot or other portion of the Property is through any Common Area, any
conveyance or encumbrance of such area is subject to this easement. ' T s

Section 3. Right-of-Way Over Roadways. Declarant hereby reserves, for.the' benefit of .
itself, its agents, employees, lessees, invitees, designees, successors and assigns, and. grants to the .-
- Association, its agents, employees, tenants, invitees, designees, successors and assigns, and fo each
; 4 Owner of a Lot, their family members, tenants, guests, invitees, successors and assigns, and to each -
' Occupant of a Lot, and to all governmental and quasi-governmental agencies and service entities having
* jurisdiction over the Property while engaged in their respective functions, a perpetual non-exclusive
easement, license, right and privilege of passage and use, both pedestrian and vehicular, over and across
the Roadways for the purpose of providing access, ingress and egress to and from, through and between
the Property. _

- Section 4. Right of the Association and Declarant.to Enter Upon the Common Areas and
Maintenance Areas. Declarant hereby reserves for. the benefit of itself, its successors in interest and
assigns, and grants to the Association and all agents, employees or other designees of Declarant or the

_ Association an easement for ingress, egress and access to enter upon or over the Common Areas and

i Maintenance Areas for the purposes of inspecting any " construction, proposed construction, of :

> fk‘,-_l‘mbrovements' “or fulfilling the rights, duties-and responsibilities of ownership, administration, ;
*: “maintenance and repair of Declarant or the Association, as appropriate. Such easement includes an
' easement in favor of the Association and Declarant to enter upon the Common Areas and Maintenance:
1 " Areas now or hereafter created to use, repair, maintain and replace the same-for the purposes-for which

they are initially designated or for such purposes as they are hereafer redesignated or as Declarant :

. -othérwise determines them to be reasonably suited. Notwithstanding the foregoing, nothing contained
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herein shall be interpreted as imposing any obligation upon the Association or Declarant to maintain,
repair, or construct Improvements which an Owner is required to maintain, construct or repair. -

\\.- . * v Section 5. Easement for Encroachments. Declarant hereby reserves, for the benefit of itself,

.. -¥ its successors in interest and assigns, and granis to the Association, the Ownérs, their successors and

assigns, and to the Occupants of Lots, easements-for encroachments, to the extent necessary, in the event

any portion of the Improvements located on any portion of the Property now or hereafter encroaches upon

any of the remaining portions of the Property as a result of minor inaccuracies in survey, construction or

reconstruction, or due to settlement or movement. Any easement(s) for encroachment shall include an

casement(s) for the maintenance and use of the encroaching Tmprovements in favor of Declarant, the
Association, the Owners and all their designees. - : : :

Section 6.  Easements Regarding Trail' System. Declarant hereby reserves, for the benefit of
| itself, "its agents, employees, lessees, invitees, designées, successors and assigns, and grants to the
Association, its agents, employees, tenants, invitees, designees, successors and assigns, and to each
Owner of a Lot, their family members, tenants, guests, invitees, successors and assigns, and to each
Occupant of a Lot, a perpetual non-exclusive casement, license, right and privilege of passage and use,
both pedestrian and non-motorized vehicular, over and across any and all hard surface or soft surface,
trails, biking, walking or jogging paths, or similar pathways located upon those portions of the Property
designated by Declarant as part of a.system of hard surface or soft surface sidewalks, trails, biking,
walking or jogging paths within the Property, including those trails shown as “Trail Easement” on the Plat
_ {collectively, the “Trail System”). -

Section 7. Maintenanee. Areas. Declarant hereby reserves, for the benefit of itself, its

+ successors in interest and assigns=and grants to the Association, its successors and assigns, the following

nonexclusive perpetual easementssever certain areas of the Property as hereinafter described for the
purposes hereinafier described: '

(i) Easements for the installation, maintenance, repair and removal of landscaping and
landscaping amenities, including signage, lighting, monuments and-irrigation systems, over, across and
-under those portions of the Property shown and designated as “Landscape Easements” on the Plats (herein ;

- referred to as “Landscape Easements”),

v (i) Easements for the installation, maintenance, repair and removal of hard surface or soft

- isurface sidewalks, trails, walking or jogging paths, or similar. pathways over, across and under those
portions of the Property being part of the Trail System. : ‘

(ii)  Easements over the Piers and Boé@é:l‘i'ps for the performance of the maintenance thereof as
set forth herein. '

All of the above-described areas and items shall 'l'aércin be referred to as the “Maintenance Areas,” The
Association shall maintain the Maintenance Areas to a consistent standard of maintenance typical of a
_ first-class development. '
i . S : -
- -k-'._i.,_,_', . Section 8. Easements for Common Driveways. The following groups of Lots in the Project, '
- X afe served by Common Driveways, as herein defined, which will run over and across certain areas of the
+ Property, as hereinafter described: Lots 4 and 5; Lots 6 and 7; Lots 9 and 10; and Lots 13 and 14. All
't Lots served by one Common Driveway shall herein be referred to as a “Group.”
i o Declarant hereby reserves, for the benefit of itself, its agents, employees, designees, SUCCEssors
" and assigns, and grants to the Association, its agents, employees, designees, successors and assigns, and -
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to each Owner of a Lot in a particular Group, their successors and assigns, a perpetual non-exclusive
_ casement over, across and under the area of the Property shown and designated as “Private Drive” or
\ 'similar designation (the “Common Driveways”) ‘on the Plat of such Group and running to such particular -
_‘\'Group.- The above-described easement is hereby Teserved and granted for the purposes-of (a) paving, .

" maintaining and repairing a Common Driveway to be erected on such easement area (the “Common
Driveway”), and (b) laying, maintaining, repairing and replacing utility lines over, under and across such
casement area, which non-exclusive easement shall include the right to go upon such easement arca and
any portion of the Property in the area of or adjacent to such casement area necessary to perform such -
work; provided, however, and notwithstanding the foregoing, no utility lines or equipment shall be placed
or maintained within the Common Driveway area“without the express prior written approval of the
Architectural Control Committee, and absent such approval, utility lines servicing the Common Drive
Lots shall access those Lots exclusively from publicly dedicated rights-of-way. ‘In addition, Declarant
heteby grants to each Owner of a Lot in a Group, their successors and assigns, a perpetual, non-exclusive
easement over and across any areas of the Property necessary for such Owner to fie his Lot into the

. Common Driveway and Utility Easement serving his Lot (the “Tie-In Easement”), which Tie-In
Easement may also be used for the above-described purposes.

Declarant hereby reserves, for the benefit of itself, its agents, employees, designees, successors
“and assigns, and grants to the Association, its agents, employees, designees, successors and assigns, and .
" to each Owner of a Lot in a particular Group, their family members, guests, invitees, successors -and
assigns, and to each Occupant of a Lot in a particular Group, a perpetual, non-exclusive easement,
license, right and privilege of passage and use, both pedestrian and vehicular, over and across the above-
described Common Driveway and Utility Easement serving such Group, and over and across any. Tie-In -
Easement necessary, for the-purpose of providing access, ingress and cgress to and from the Lots in such
! Group. .

Any Owner or Occupant of a Lot within a Group may and must use only the Common Driveway
and Utility Easement serving such Group as its means of access to a Roadway. Within the Common
Driveway and Utility Easements and the Tie-In Easements, 0o structure, planting or other material shall

be placed or permitted to remain which could interfere with the use of the Common Driveway and Utility
- - Fasements and the Tie-In Easements for the above-stated purposes.

% The Owner of each Lot within a Group shall pay for its attributable share of the construction of .
V“-.that Group's Common Driveway in accordance with the provisions-of the Guidelines. - ' :
| . : ,;

Each Owner of a Common Drive Lot shall pay annually to the Association, within ten (10} days
of the Board sending notice thereof to Owner, an amount. (the~Common Drive Reserve Assessment”) to
be held in escrow and used by the Board to pay for maintenance and repair of the Common Driveway.
‘The Common Drive Reserve Assessment shall be set annually by the Board in its discretion. If at any
time the amount in reserve is insufficient for the Board’s then contemplated or actual expenses for repair
or maintenarice of the Common Drive, the Board may make a Special Assessment as to the Owners of
Common Drive Lots pursuant to the provisions of this Declaration to pay for such repair or maintenance
_ and replenish the reserve. : -
i . ’ .
o 'k-;,-‘-,;.'. y The Owner of each Lot in a Group shall have the right to lay, maintain, repair and replace within,
7. ¥{le Common Driveway and Utility Easement, and within any Tie-In Easement as necessary, utility lines’
"« servicing its Lot, provided, that any such work shall be carried out in such a way so as not {0 interfere-

'+ " with the other Owners’ reasonable use of the Common Driveway, and provided further that any Owner
performing such work and causing disturbance to the pavement, concrete, landscaping or other features of :
.%, - the Common Driveway and Utility Easement, or to other property in the Project, shall repair the same to
' its condition prior to such work. :
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' _ -S:_:clioh 9. Utility and Drainage Easements. The Property shall.be subject to all easements
\ rand rights-of-way for utilities and drainage shown-on the Plats, including, but not limited to, those certain
‘easements shown and designated on the Plats as: ~ - ' o .

l.‘

(2) “Utility Easement”; and
(b)  “Public Storm Drainage Easement.” -

Such easements are hereby reserved for the use of Declarant, its successors and assigns, and are hereby
established for the use of the Association, its successors and assigns, and include, without limitation,

storm drainage easements of variable width, whether or not depicted on a Plat, over the entire area within
all ditches along any Roadway. . -

Additionally, Declarant hereby reserves, for the benefit of itself, its successors and assigns, and
grants to the Association, its successors and assigns, a non-exclusive easement and right-of-way over,
under and along (a) a ten (10) feet-wide strip of land adjacent to the front, side and rear boundary lines of
all Lots within the Property (except that, with respect to any Lot fronting on the Lake there shall be no.

“such casement along the portion of such Lot fronting on the Lake) and (b) all Landscape Easements, for
" the ‘installation and maintenance of lines, conduits, pipes and other equipment necessary for furnishing
electric power, gas, telephone service; cable service, water, irrigation, septic system, sanitary sewer and
drainage facilities, storm drainage andfor other utilities. Within the above-described easements no
structure, planting or other material shall be placed or permitted to remain which may damage or interfere
with the installation of utilities or which may charnge the direction or flow of drainage channels in the

approved by the Architectural Control Committee, over such easements.

Section 10. Irrigation Easements. Declarant hereby reserves, for the benefit of itself, its
successors and assigns, and grants to the Association, its successors and assigns, non-exclusive perpetual -,
casements over, across and under those portions of the Property shown and designated as “frrigation
Fasement” on the Plats for the installation, maintenance, repair and removal of irrigation systems to-

_service the landscaping to be installed and maintained in the Landscape Easement areas (herein referred

' to as the “Irrigation Easements”). Within the Irrigation Easements no structure, planting or other material .

" .shall be placed or permitted to remain which may damage or interfere with the installation, repair and

- “imaintenance of irrigation systems. This reservation of casements shall not prohibit the construction of
driveways, at locations approved by the Architectural Control Committee, over such easements.

Section 11. Declarant’s Right to Assign Easements, Maintenance of Easement Areas.-
Declarant shall have the right to assign and convey, in whole or in part, the easements reserved by it
hereunder. The areas burdened by the easements and rights-of-way reserved by Declarant on each Lot or
other portion of the Property pursuant héreto, including any Improvements in such areas, which are not to

. be maintained by the Association or a public authority or utility, shall be maintained continuously by each
Owner of such Lot or other portion of the Property, but no structures, plantings or other material shall be ’
placed or.permitted to remain upon such areas or, other activities undertaken thereon which may damage .

.. "{;ortinterfere with the instaliation or maintenance of-utilities or other services, or which may retard, obstiuct, ’

. Yot reverse the flow of water or which may damage or interfere with established slope ratios or create

* erosion problems, Notwithstanding the above, the’ Association and/or Declarant shall have the right, but

¢ not the obligation, to maintain the landscaping in the easement arcas on any Lot.

PR

.+ . Section12.  Eascment Reserved for the Association and Declarant, Full rights of access,
ingress and egress are hereby reserved by Declarant for itself and the Association at all times over.and -
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upon any Lot or other portion of the Property for the exercise of the easement rights described in this
. Article X and for the carrying out by Declarant or the Association of the rights, functions, duties and
\\'obliga'tions of each hereunder; provided, that any such entry by Declarant or the Association upon any Lot
g ‘of portion of the Property shall be made with the minimum inconvenience to the Owner of such property
,"" as is reasonably practical, and any damage caused as a result of the gross negligence of Declarant, the
Association or their employees or agents shall be repaired by Declarant or the Association, as the case
may be, at the expense of Declarant or the Association, as the case may be.

Section 13, Additional Easements. Declarant shall have the right to grant o'i.{_er, under, across
and upon any portion of the Property owned by Declarant, and the Board shall have the: authority, in its
sole discretion, to grant over, under, across and upon the Common Areas, such easements, rights-of-way,
licenses and other rights in accordance with or to supplement the provisions of this' Declaration or as may
otherwise be desirable for the development of the Project, by the execution, without further authorization,
of such grants of easement or other instruments as may from time to time be necessary or desirable. Such

. easements may be for the use and benefit of persons who are not Association Members or Owners. After
such time as the members of the Board are no longer appointed by Declarant, the Board shall cooperate -
with Declarant and execute such grants of easements over the Common Areas as may be desirable to
Declarant for the development of the Project and the preservation and enhancement of Declarant’s interest

_therein. '
1

Section 14.  No Merger of Easements. The easements hereby established shall not be
terminated by merger or otherwise, except upon execution and recordation of an instrument specifically
terminating any such easement.

ARTICLE XI
RIGHT OF FIRST REFUSAL
Section 1, Applicability. Except for sales and conveyances by Declarant, no unimproved

Lot may be sold by any Owner except in compliance with the provisions of this Article XI..

Section 2, Right of First Refusal. Before any unimproved Lot (or any ownership interest
" therein) may be sold to any Person other than Declarant or its successors for less than the “Adjusted -
' Original Purchase Price” (as defined below), the Owner or Owners of such Lot shall first offer in writing
" 4o sell the Lot to Declarant or its successors at a price equal-to the lower of: (1) the contract purchase
price paid by such Owner for such Lot (excluding all finance charges related to the purchase) increased
by the percentage increase-from the closing date of such Owner’s purchase of such Lot to the date of
such written offer to sell the Lot to Declarant or its successors, in the CPI, less the cost of removing all
liens and encumbrances on the Lot and customary seller’s closing costs (including, without limitation, the
cost of preparing the deed and any documentary or transfer tax stamps to be affixed to said deed) (the
“Adjusted Original Purchase Price”), or (2) the price for which the Owner has agreed to sell the Lot to a
Person other than the Declarant.. In the event the aforesaid Lot is a Boatslip Lot, the fee (if any) paid by |
_such Lot Owner pursuant to and as described in the applicable Boatslip Lease shall be added to the
! contract purchase price referenced in (1) above. If the CPI is discontinued, then there shall be used th¢ i
= 'Vindex most similar to the CPI which is published by the United States Government indicating changes in ;
_ " “the cost of living. For the purposes of this Article, a Lot shall be considered as unimproved unless and
~ until any proposed Improvements to such Lot have been approved by the Architectural Control'
!t " Committee and the good faith commencement of- the construction of such Improvements (i.c., at a
. minimum, completion of footings and foundation of the approved residence and bona fide evidence of *
+*. -tatal expenditures for Improvements to the Lot of at least $50,000.00) shall have occurred. Upon receipt

by an Owner of a bona fide offer to purchase an unimproved Lot, such Owner shall send to Declarant a- °

218507105,
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copy of such bona fide offer along with written notification that siich Owner is offering the Lot for sale to

_ Declarant pursuant to this right of first refusal. If Declarant or its successor-doés not accept or reject in

‘writirlg said offer of sale within thirty (30) days from the date of receipt of the same, then the Owner or -

pursuant to such bona fide offer, without any. further additional obligation to offer the Lot to Declarant.
Declarant shall have this right of first refusal with regard to each bona fide offer which an Owner receives
for the purchase of an unimproved Lot. Any Owner who buys an unimproved Lot from another Owner
shall be governed by the provisions of this Article and the waiver of the right of first refusal with respect
to any sale shall not limit Declarant’s rights of first refusal with respect to any subsequent sale of any
unimproved Lot.. Provided, however, the right of first refusal reserved by Declarant ‘pursuant to this
Article X1, Section 2 shall be valid and enforceable with respect to any unimproved Lot only for a period
of fifteen (15) years from the date of the first conveyance of such Lot from Declarant to an Owner other
than Declarant, and upon the expiration of said fifteen (15)-year period, the Owner of Owners of such Lot

shall have the right to sell the unimproved Lot {o any third party without the obligation to offer the Lot to -

Declarant. Further provided that this Article XI, ‘Section 2 shall not be applicable with respect to any
foreclosure sale of a first lien deed of trust or first lien mortgage on an unimproved Lot or deed in lieu
thereof which is made and delivered in good faith. In each instance where an offer to purchase an
unimproved Lot is presented to Declarant by an Owner pursuant to the right of first refusal granted herein,
_Declarant shall determine in its sole discretion and on a case by case basis whether to exercise its right of
' first refusal, and such determination may be made on such basis and for such reason as Declarant in its
sole discretion shall choose. Should an Owner fail to comply with the provisions of this Article X{
- Section 2 and sell an unimproved Lot without first offering said Lot to Declarant in accordance with the
terms hereof, then the purchaser of such unimproved Lot shall purchase such Lot subject to the right of
first refusal herein granted, and Declarant shall thereafter at any time have the right topurchase such Lot,
* whether or not it is subsequently improved, from the purchaser thereof at the price ds.set.forth in this
" Article X1, Section 2, and shall also be entitled to any other rights and remedies avaitable at law or in

~ equity for the violation of this Article X1, Section 2.

Section3d. . Death of an Owner; Gift. The personal representative, heirs, successors and
assigns of any Owner who dies while owning any unimproved Lot, or the donee of a gift of a Lot from an

‘Owner, shall become an Owner subject to the.terms and conditions of this Declaration and any.

.subsequent sale, transfer and conveyance of such Lot shall be governed by the provisions of this Article.

1

' - Section 4. Transfers to Declarant.- In the event that Declarant exercises its right of-first
" irefusal pursuant to Article XI; Section 2 above, the closing: of the conveyance of such Lot shall occur

within sixty (60) days after receipt by the Owner of written notice from Declarant or its successors that it

--elects to exercise its right of first refusal with respect to such Lot. At the closing, Declarant shall make

payment to such Owner of the purchase price as described in Article XI, Section 2 above, in cash or cash
equivalent. The Owner shall deliver to Declarant a special warranty deed conveying fee simple
marketable title to the Lot free and clear of all exceptions except those that existed at the time of the
acquisition of the Lot by such Owner, the lien of ad valorem taxes for the current year and any other

_)'Ow'ners of such Lot shall have the right to sell the Lot to the third party making such bona fide offer

exceptions which may be approved by Declarant. In the event the closing occurs afier the death of an

Owner, Declarant may, in-its discretion, require the personal representative of the Owner to post such

! bonds or other assurances as Declarant may deem reasonable in order to protect Declarant from any loss
L ywHichumight be caused by the failure to pay any federal or state inheritance tax or the failure to pay the;

. ¢laims of any creditors who may have a lien on the Lot superior to Declarant’s rights as a purchaser of

. said Lot. -

: Section 5. No Further Documentation Required. The right of first refusal reserved by
. - Dedlarant in this Article shall run with the title to each Lot in the Project and be binding upon each
purchaser of a Lot from Declarant and upon any subsequeat Owner of a Lot, whether such Owner -
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purchased such Lot from Declarant or from a third party. The provisions of this Article shall constitute
record notice to all purchasers of Lots in the Project of the right of first refusal herein reserved, and no
\ *additional language in any deed of conveyance of a Lot and no recording of any additional instrument '
“shall be required to make all Owners of Lots in the Pro;cct subject to the prowsmns of this Article. y o

ARTICLE X1l
GENERAL PROVIS]ONS

Section 1. Duty of Mainfenance, Except for those portions, if any, of a Lot which the
Association may elect to maintain or repair hereunder, the Owner of any Lot shall haye the duty and
responsibility, at such Owner’s sole cost and expense, to keep the Lot(s) owned by such 0wner, mcludmg
Improvements thereon and ground and drainagé easements or other- rights-of-way incident thereto, in
compliance with the covenants, conditions, restrictions and development standards contained in this
Declaration (to the extent applicable), and in any applicable Additional Declaration, in accorddtice with -
the provisions of the Guidelines, and in a well-maintained, safe, clean and attractive condition at all times.
Such maintenance, as to ummprovcd and improved Lots, shall include, but shall not be hrmted to, the
following: - - )

4} Prompt removal of all litter, trash reﬁ:se and waste;

2) Keeping Iand including any lawns and shrub beds, well maintained and free of trash
uncut grass and weeds;

3) Keeping all sediment,resulting':f-r'orrh land disturbance or construction confined to the
respective Owner's property; and :

(4)  Complying with all govenunental_rlicalth and police requirements.

In addition, such maintenance, as to improved Lots, shall include, but shall not be limited to, the

(1)  :Lawn mowing on a regular basis,
i (2) Tree and shrub pruning; |
=== (3)  Watering by means of a lawn sprinkler system and/or hand watering as needed;
) Keeping exterior light{ng and mechanical -facilitics in working order;
{3) Keeping lawn and garden areas alive;

- (6) Removing and replacing any dead plant material;

“;' M Maintenance of natural areas and landscapmg in accordance with the Guidelines;

N (8) Keepmg parkmg areas and dnveways in good repair; Repalntmg of Irnprovements and

(10)  Repair of damage and dctenoratlon to Improvements, it being understood and agreed that :
- if any Improvements are damaged or destroyed by fire or other casualty, then within six (6) months
following the date such damage or destruction occurs, the Owner of the Lot on which such Improvements -
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are situated, must repair and restore such damaged Improvements (in accordance with plans and
. specifications approved by the Architectural Control Committee and otherwise in accordance with the

\»

1mpr0vements

In addition to the foregoing, each Owner must maintain, in accordance with the terms hereof, any

Common Area and/or Maintenance Area located within the boundaries of its Lot, to the extent such -

Common Area and/or Maintenance Area is not maintained by the Association as: prowded in this
Declaratlon

Notw1th_slanding anything contained herein to the contrary, the above-described maintenance
responsibilities as to any Lot shall commence only upon a Plat showing such Lot being recorded in the
Office of the Register of Deeds of McDowell County and upon the conveyance of such Lot by Declarant,

+  1f an Owner of any Lot has failed in any of the duties or responsibilities of such Owner as set forth herein,
then the Board and Declarant, either jointly or severally, may give such Owner written notice of such
failure and such Owner must within ten (10) days after receiving such notice (which notice shall be
deemed to have been received upon deposit in an official depository of the United States mail, addressed.

 to the party to whom it is intended to be delivered, and sent by certified mail, return receipt requested),
perform the care and maintenance required or otherwise perform the duties and responsibilities of such

Owner as described in herein. Provided, however, this cure period shall be extended for a time not to

exceed sixty (60) days so long as Owner shall have commenced to cure such nonconformity and shall
diligently- prosecute the same, Should any such Owner fail to fulfill this duty and responsibility within

such period, then the Association, acting through its authorized agentor.agents, or Declarant (so long as it -

' owns any portion of the Property), acting through its. authorized .agent or agents, either jointly or
severally, shall have the right and power to enter onto the premises6fsuch Owner and perform such care
and maintenance without any liability for damages for wrongful entry, trespass or otherwise ‘to any
Person. The Owner of the Lot on which such work is performed shall be liable for the cost of such work,
together with interest on the amounts expended by the Association or Declarant in performing such work
computed at the highest lawful rate as shall be permiticd by law from the date(s) such amounts are

expended until repayment to the Association or Declarant, as the case may be, and for all costs and-

".expenses incurred in seeking the compliance of such Owner with his duties and responsibilities

terms‘and provisions of this Declaration and of each Additional Declaration apphcable thereto) or remove
‘such damaged Improvements and restore the Lot to its condition existing prior to the construction of such :

i hereunder, and such Owner shall reimburse the Association or Declarant, as the case may be, on demand -

-for such costs and expenses (including interest as above provided). If such Owner shall fail to reimburse

“ithe Association or Declarant, as the case may be, within thirty (30) days after the mailing to such Owner

of a statement for such costs and expenses, then, without limitation of any other rights of the Association
or Declarant, the Association may impose a Special Individual Assessment against such Owner.

Section 2. Duration.  This Dec]a:‘éi{on and . the controls, covenants, restrictions. and
standards set forth herein, as the same may be amended in accordance with Article XII, Section 2 below,
shall run with and bind the Property and any Owner, and shall inure to the benefit of every Owner of a

Lot in the Property and every Owner of any other portion of the Property, including Declarant, and their

. respective heirs, successors, and assigns, for a term of thirty (30) years beginning on the date this
+ Declaration is tecorded in the Office of the Register of Deeds of McDowell County, North Carolina. At

‘the end of such thirty (30) year period, the easements, covenants, conditions and restrictions set forth;

-“herein shall automatically be extended for successive period(s) of ten (10) additional years, unless prior to
" the expiration of a respective period, by two-thirds (2/3) vote of the Association Members, there shall be

,;‘ adopted a resolution to terminate these covenants and restrictions. Owners may vote in person or by -
proxy at a meeiing duly called for such purpose at which a quorum is present, written notice of which :
"+ - shall have been given to all Owners at least thirty (30) days in advance of the date of such meeting, which .

notice shall set forth the purpose of such meeting. The foregoing shall not limit the right of Declarant to

218100 .05
48 uB: CH



BO‘OK 7568 PAGE 729

amend and/or supersede, in whole or in part, the terms and provisions hereof, as such right in favor of

. Declarant is described in Article XII, Section 3 below. .o

W

"% Section 3. Amendment. Except as otherwise expressly provided herein and subject to the :

" limitations hereinafter contained, this Declaration-may be amended or modified at any time by a vote of

no less than sixty-seven percent (67%) of all votes entitled to be cast by the Association Members, which
vote is laken at a duly held meeting of the Association Members at which a quorum is present, all in

" accordance with the Bylaws. Provided, however, if sixty-seven percent (67%) of alt votes entitled to be

cast by the Association Members cannot be obtained at such a meeting, then this Declaration may be
amended by obtaining the vote of sixty-seven percent (67%) of all votes present at a dulyheld meeting of
the Association Members at which a quorum is present and by, within ninety (90) days of such vote,
obtaining written consent to such amendment by Association Members holding a sufficient number of
votes to comprise, along with such voting Association Members, a total of sixty-seven percent (67%) of
all votes entitled to be cast by Association Members. Further provided, that any amendment or
modification to this Declaration must be consented to by Declarant so long as Declarant is the Owner of
any Lot or.other portion of the Property, which consent Declarant may grant or withhold in its sole
discretion. Any amendment or modification upon which the vote of Association Members is required
pursuant to this Article XII, Section 3 shall become effective when an instrument executed by the
: Association Members voting for such amendment or modification is filed of record in the Office of the
Register of Deeds of McDowell County, North Carolina; provided, however, such-an amendment or
modification, in lieu of being executed by the Association Members voting for such amendment or
modification, may contain a certification of the Secretary of the Association stating that the amendment or_
modification has been voted on and approved by the requisite number of votes of the Association
~ Members, as provided in this Article XII, Section 3. ' ' ‘

Notwithstanding the terms of the immediately precedirigparagraph of this Article XTI, Section 3
for a period of ten (10) years after the recordation of this Declaration, Declarant, without obtaining the
approval of any Association Member or any Owner or Owners other than Declarant, shall have the
unilateral right, in its sole and absolute discretion, to make any amendments or modifications hereto
which Declarant deems necessary or desirable, including, without limitation, amendments or
modifications to any procedural, administrative or substantive provision of this Declaration. Furthermore, -

- *.at any time during the term of this Declaration, Declarant, without obtaining the approval of any
;% Association Member or any Owner or Owners other than Declarant, shall have the unilateral right, in its -

-sole and absolute discretion, to make any amendments or modifications hereto (i) which are correctional

" "iin nature and do not involve a change which materially adversely affects the rights, duties or obligations

specified herein, (i) which are necessary to cause this Declaration or any Additional Declaration to
comply with the requirements of FHA, VA, the' Federal National Mortgage Association or other
governmental agency, and (iii) to change the location of any Pier Zone or designation of any Lot
(including Waterfront Lots and Waterview Lots) then owned by Declarant,

- Section 4. Release of Property. For a period of ten (10} years after the recordation of this
Declaration, Declarant shall have the right, in its sole and absolute discretion, without the consent of the
_ Association, any Association Member or any other Owner, to release any portion of the Property then

. '-'- owned by Declarant from the terms of this De¢laration by recording a release in the Office of the Register @ -
= .L-qf-Dceds of McDowell County, North Carolina. After the recordation of such release, tlie portion of 'the;

1

" "Property described therein shall not be subject to the terms of this Declaration.

‘Section 5. Enforcement; Litigation. The Association, Declarant or ahy Owner shall have
the right, but not the obligation, on its own behalf or on behalf of others, to enforce the provisions of this -

+%. -Declaration or any Additional Declaration. Enforcement of the controls, covenants, conditions,

restrictions, easements; development guidelines, :charges and liens for which provision is made in this
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Declaration shall be by a proceeding at law or in equity (or otherwise, as provided in this Declaration)

_ against any person or persons violating or attempting to violate any such control, covenant, condition,

\ 'restriction, easement, development guideline, charge or lien, either to restrain such violation or to recover

~ V'damages, and against the land to enforce any lien created by these covenants; and failure by the, .
. Y Assogiation, Declarant or any Owner to enforce any such control, covenant, condition; -restriction;
easement, development guideline, charge or lien shall in no event be deemed a waiver of the right to do so
thereafier or of any other or future violation of any thereof. Except as otherwise. expressly provided in

this Declaration, no judicial or administrative proceeding shall be commenced or prosecuted by the
Association unless approved by a vote of no less than two-thirds of all votes entitled'to be cast by the
Association Members, which vote is taken at a duly held meeting of the Association Members at which a
quorum is present, all in accordance with the Bylaws. The immediately preceding sentence shall not
apply, however, to (a) actions brought by the Association to enforce the provisions of this Declaration, (b)

the imposition and collection of.assessments, charges or other fees hereunder, (c) proceedings involving

' challenges to ad valorem taxation, (d) counter-claims brought by the Association in proceedings instituted
against it or (¢) actions brought by the Association against any contractor, vendor, or supplier of goods or -
services to the Project. This Section shatl not be amended unless such amendment is approved by the
percentage of votes, and pursuant to the same procedures, necessary to institute proceedings as provided
above. S

I

' Section 6. Severability of Provisions. If any paragraph, section, sentence, clause or phrase
of this Declaration shall be or become illegal, null or void for any reason or shall be held by any court of
competent jurisdiction to be illegal, null or void, the remaining paragraphs, Sections, sentences, clauses or

.phrases of this Declaration shall continue in full force and effect and shall not be affected thereby. It is
hereby declared that the remaining paragraphs, sections, sentences, clauses and phrases would have been

* and are imposed irrespective -of:the: fact that any one or more other paragraphs, sections, sentences,

- clauses or phrases shall become-er-be illegal, null or void. -

Section 7, Notice. Except as otherwjse set forth herein expressly, whenever written notice
to an Owner or Association Member (including Declarant) is required hereunder, such notice shall be
given by the mailing of same, postage prepaid, to the address of such Owner or Association Member

appearing on the fecords of Declarant or the Association. If notice is given in such manner, such notice . - -

- shall be conclusively decmed to have been given by placing same in the United- States mail properly
. addressed, with-postage prepaid, whether received by the addressee or not. Declarant’s address as of the ,
. date of recording of this Declaration is P.O. Box 1003, Charlotte, North Carolina 28201-1003.
P I‘ ' .
Section 8. Titles. The titles, headings and captions 'which have been used throughout this
- Declaration are for convenience only and are not to be used in-construing this Declaration or any part
thereof. : o

Section9. . No Exemption. No Owner or other party may exerﬁpt himself from the coverage
hereof or obligations imposed hereby by non-use of such Owner’s Lot(s) or other property located within
the Project or the Common Area.. A ' : .

i Section 10. Changes to Plans for the Project. Nothing contained herein shall be deemed to .
- _";"-.i.qcorp,orate, by reference or otherwise, any plans or. proposals promulgated by Declarant with respect to, '
" “the development of the Project, and Declarant, ‘subject to the covenants, conditions and restrictions’
~ * contained in this Declaration and any Additional Declaration, reserves the right to change any plans for
g " the Project at any time and from time to time as Declarant may determine to be necessary based upon
Declarant’s continuing research and design program and/or market conditions, and any plans for the :

' . . ' . .
1, - Project shall not bind Declarant or its successors and assigns to adhere to such plans in the development
" of the Property or any part thereof. In addition, Declarant reserves the right to change, from time to time, -

- ’ . 218107106
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the uses and densities that exist on any portion(s) of the Property owned by Declarant, subject to the
. covenants, conditions and restrictions contained in this Declaration and any Additional Declaration.

I,

L8 ¥
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IN WITNESS WHEREOQF, Declarant has caused this Declaration to be executed tinder seal by its
duly authorized member as of the day and year first above written. .~

R BLACK FOREST ON LAKE JAMES, LLC W
BYIV/Z / L/é
Name: L. / ﬁ&ﬁ//ﬂvm
“Title:
STATE OF NORTH CAROLINA .
‘COUNTY OF_MccklEX hurg ,

LM, Que §Q\l \E _ a Notary Public of the County and State aforesaid,
certify that _Qpa RAYMaN Q personally came before me this day ‘and-
acknowledged that s/e is Wice Vres:hiiof BLACK FOREST ON LAKE JAMES, LLC, a Delaware
limited liability company, and that he/she, as . L. , being authorized to do so, executed, the

foregoing instrument on behalf of the limited liability company. T
Witness my hand and ofﬂmal stamp or seal this_"]  dayof Ngwu. , 2003,
AN TN m\_kglpu

Notary Pubhc
My Comimission Expires: S 3'1 og

[SEAL)

2181071.06
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EXBIBIT A

'\\' : ARTICLES OF INCORPORATION -

¥

1 benefit. of any member of the Corporation or to the benefit of any private shareholder or individual (as
.+ '|:defined in accordance with Treasury Regulations Section 1.528-7 promulgated under the Code), the; .

e OF _ | .
" BLACK FOREST ON LAKE JAMES PROPERTY OWNERS ASSOCIATION, INC.

A Nonprofit Corporation

' The undersigned incorporator hereby forms a nonﬁroﬁl corporation {the “Corporation”) under the
laws of the State of North Carolina, as contained in Chapter 55A of the General Statutes of North -
Carolina entitled the “North Carolina Nonprofit Corporation Act” (the “Act”), and to that end hereby sets
forth: : ’

1. The name of the-Co_rporation is “Black Forest on Lake James Property Owners

Association, Inc.” :
2. The street address and county of the initial registered office of the Corporation are

Wachovia Building, 400 South Tryon Street, | 1‘3'th Floor, Charlotte, Mecklenburg County, North Carolina
128202, and the name of the initial registered agent of the Corporation at such address is M. Troy Lucas.
' The mailing address of the initial registered office of the Corporation is the same as the street address.

K The name -and address of: the incorporator are Brian P. Evans, Kennedy Covington
Lobdell & Hickman, L.L.P, Hearst Tower, 47th Floor, 214 North Tryon Street, Charlotte, NC 28202.

. —lh—_ .. The Corporation shall- have members, divided into such classes, and with “such
designations; qualifications, rights and obligations, as shall be set forth in the Bylaws.

5. The purposes for which the Corporation is organized are:

(a) To carry on one or more exempt functions of a homeowners association under

the Internal Revenue Code of 1986, as amended (the “Code”), including those activities related to the . -~

.acquisition, construction, management, maintenance; and care of “association property” (as defined in

. ',‘ Section 528(c)4) of the Code), all pursuant to such rules and policies as shall be set forth in its Bylaws; .

-and ‘
. _ ,

(b} To do such other acts and things, and engage in any lawful act or activity, for
which corporations may be organized undesy.and as are authorized and permitted by, the Act and to have
and exercise all powers necessary or convenient to effect any or all of the purposes for which the

Corporation is organized;

provided, however, that in all events and circumstances, no part of any net earnings of the Corporation
shall inure (other than by acquiring, constructing, or providing management, maintenance, and care of
association property, and other than by a rebate of excess membership dues, fees, or assessments) to the

.. "“Corporation being organized to provide, - among - other things, for the acquisition, construction,

1

1

" . ' management, maintenance, and care of association propeity.

6. In the event of a dissolution and/or liquidation of the Corporation, all of the residual :

i, .asséts of the Corporation shall be distributed to such organizations that are exempt under Section

T

501(c)(3) or Section 528(c)(4) of the Code or corresponding sections of any prior or future Internal -

- ' 218107106
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Revenue Code at the time of dissolution as shall, in the judgment of the directors, be most likely to fulfilt
the purposes of the Corporation. . '

\‘l' oo L To the fullest extent permitted by applicable law, no director of the Corporation shali ;
¥ have any personal liability arising out of any action whether by or in the right of the Corporation or -
dtherwise for monetary damages for breach of any duty as a director. This Article shall not impair any -

-~ right to indemnity from the Corporation that any director may now or hereafter have. Any repeal or
modification of this Article shall be prospective only and shall not adversely affect any limitation
hereunder on the personal liability of a director with respect to acts or omissions occurring prior to such
repeal or modification. E

8. The number of directors.of the 'Corporation shall be fixed by the Bylaws.i’i‘he number of

directors constituting the ihitial Board of Directors shall be five (5) and the names and addresses of the -

persons who are to serve as directors until their successors are duly elected and qualified are:
Name Address

M. Troy Lucas.
_ " Wachovia Building : _ .
i 400 South Tryon Street, 13th Floor (P.O. Box 1003)
Charlotte,-North Carolina 28202 (28201)

Susan L. Foster -

: Wachovia Building

k 400 South Tryon Street, 13th Floor (P.0. Box 1003) |
Charlotte, North Carolina 28202 (28201)

Jason S. White

Wachovia Building o
400 South Tryon Street, 13th Floor (P.O. Box 1003)
_Charlotte, North Carolina 28202 (28201)

C - day of , 2003. L

Brian P. Evans, Incorporator

. 2181071.06
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L to the Association’s Secretary of one or more signed and dated written demands describing the purpose or
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EXHIBIT B
'\\' : . _ BYLAWS
TR ‘ " . OF )

BLACK FOREST ON LAKE JAMES PROPERTY OWNERS ASSOCIATION, INC.
ARTICLE1
NAME AND LOCATION:

Section | Name. The name of the corporation is Black Forest on Lake James Property Owners
Association, Inc. (the “Association™). ". '

, Section 2. Location. The principal office of the Association shall be located in MecklenBurg
County, North- Carolina. The registered office of the Association may be, but need not be, identical with
the principal office. : : '

: ' " ARTICLEIl’
DEFINITIONS

_All capitalized terms when used in these By-Laws, or any amendment hereto (unléss the context

' shall otherwise require or unless otherwise specified herein or therein) shall have the meanings set forth in

that certain Declaration of Covenants, Conditions and Restrictions for Black Forest on Lake James.

entered into by Black Forest on Lake James, LLC, and duly recorded in the Office of the Register of
Deeds for McDowell County, North Carolina (hereinafter referred to as the “Declaration™).

ARTICLE I

MEETINGS OF ASSOCIATION MEMBERS

‘ . Section 1 Annu;al Meetings. The first annual meeting of the Association Members shall be held

* “iat a date and time determined by the Board in its discretion, upon not less than ten (10) nor more than

sixty (60) days’ prior notice to the Association Members, and each subsequent regular annual meeting of
the Association Members shall be held on the anniversary of such.date each year thereafter, provided,
however, the Board shall have the right, upon not less than ten (10) nor more than sixty (60) days’ prior
notice to the Association Members, to change the fnonth, date and time of any annual meeting, If the day

for the annual meeting of the Association Members is a legal holiday, the meeting will be held at the same

hour on the first day following which is not a legal holiday.

Section 2. Special Meetings. Special meetings of the Association Members may be called at any

I time by.(a) the President or by the Board or (b) by the holders of at least ten percent (10%) of all the votes

* purposes for which it is to be held. Any such special meeting called by the Association Members in the

manner described in (b) above shall be held within thirty (30) days after the delivery of such written

demand by the holders of at least ten percent (10%) of the votes entitled to be cast at such meeting,

- . 218107106
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Section 3. Place of Meetings. All meetings of the Association Members shall be held at such

_ place within Mecklenburg or McDowell Counly, North Carolina, as shall be determined by the Board,
\\__.

1 v Section 4. Notice of Meetings. Written notice of each meeting of the Assoc1at10n Members shall' :

be given by, or at the direction of, the Association’s Secretary or other person authorized to call the
meeting, by first class, registered or certified mail, not less than ten (10) days nor more than sixty (60)

days before the date of such meeting to each Association Member entitled to vote thereat, addressed to the -

Association Member’s address last appearing on the books of the Association, or.supplied by such
Association Member to the Association for the purpose of notice. Such notice shall spemfy the place, day
and hour of the meeting, and, in the case of a special meeting, the purpose of the meeting.'

Section 5. Membership in the Association. Each and every Owner of a Lot shall aufomatically
become and be an Association :Member. In addition, for so long as Declarant owns any part of the
Property, Declarant shall be an Association Member .

membership:

Class I. Class 1 Association Members shall be all Association Members with the
exceptron of Declarant. Class I Association Members shall be entitled to one (1) vote for each Lot owned
by such Association Member. When more than one Person owns an interest (other than a leasehold or
security interest) in any Lot, all such Persons shall be Members and the voting rights appurtenant to said
Lot shall be exercised as they, among themselves, determine, but in no event shall more than one (1) vote
be cast with respect to any Lot. At any meeting of the Association Members, a representation by any one

" such owner that the:owners of said Lot have agreed to a vote shall be conclusive unless another such
- owner contests such representation at such meeting prior to the casting of such vote.

Class II.- The Class II Association Member shall be Declarant. The Class Il Association

Member shall be entitled to ten (10) votes for each Lot owned by Declarant.

Section 7. Cessation of Class I Membershrp. -Notwnhstandmg anything contained herein to the N
'.contrary, the Class 11 Association Membership shall cease and be converted to a Class I Association
: Membership on-the earlier to occur of (a) the date on which Declarant no longer owns any part of the .

*-Property; (b) the date Declarant shall clect, in its sole discretion, that its Class 1l Membership cease and
“"be converted to Class | Membership (which election may be made, if at all, upon Declarant giving written
notice of its election to the Board); or (c) December 31, 2030.. The earliest to occur of (a), (b) or (c)
above shall herein be referred to as the “Tumover Date.” After the Tyrnover Date and for so long as
Declarant owns any part of the Property, Declarant shall be a Class I Association Member.

" Section 8. Quorum and Voting. The presence at the meeting of Association Members entitled to
cast, or of proxies entitled to cast, twenty percent (20%) of the votes entitled to be cast by all classes of

the Association Members shall constitute a quorum for any action except as otherwise provided in the

Artlcles the Declaration, or these Bylaws; if, however, such quorum shall not be present or represented at

1 any meeting, subsequent meetings may be called, subject to the same notice requirement, until the
‘requu'ed quorum is present. No such subsequent nmeeting shall be held more than sixty (60) days- .

followmg the preceding meeting:

Section 6. lasses of Voting Right. The Association shall have two (2) classes voting

Section- 9. Proxies. At all meetmgs of Association Members, each Association Member may

vote in person or by proxy. All proxies shall be i in: wntmg and filed with the Association’s Secretary
- - Every proxy shall be revocable. : :

R 21B1071.06
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Section 10. Action by Association Members. Except as may be otherwise specifically set forth

. in the Declaration, the Articles or these Bylaws, the vote of a majority of all votes entitled to be cast by alt

‘classess of the Association Members, present or represented by legitimate proxy at a legally constituted

L mcctmg at which a quorum is present, shall be the act of the Association Members. Notwithstanding the -

above, the affirmative vote of no less than two-thirds (2/3} of all votes entltled to be cast by the -

Association Members shall be required in order for the Association to (1) file a complamt oh account of

an act or omission of Declarant, with any governmental agency which has regulatory or judicial author;ty‘

over the Project or any part thereof] or (2) assert a claim against or sue Declarant.

Section 11, Waiver of Notice. Any Association Member may, at any time, ‘waive notice of any
meeting of the Association Members in wrifing and such waiver shall be deemed equivalent to the giving
of such notice. Attendance by an Association Member at any meeting of the Association Members shall
constitute a waiver of notice by him of the time and place thereof except where an Association Member
attends a meeting for the express purpose of objecting to the transaction of any business because the

meeting was not lawfully called. If all the Association Members are present at any meeting of the-

Association Members, no notice shall be required and any business may be transacted at such meeting,

Section 12. " Jnformal Action by Association Members. Any action which may be taken at a

: meeting of the Association Members may be taken without.a meeting if a consent in writing, setting forth

the action so taken, shall be signed by all of the Association Members who would be entitled to vote upon

 such action at a meeting and filed w:th the Secretary of the Association to be kept in the ASSOCIEUOD s
minute book.

- ARTICLE IV
=iZZ%  BOARD OF DIRECT ORS

Section 1. Number and Apnomtment. The business and affairs of the Association shall be
managed by a Board of five (5) directors who are appointed by Declarant so long as Declarant owns any
Lot -or other portion of the Property, and by a Board of at least five (5} directors elected by the

Association Members as provided by these Bylaws thereafter. The directors need not be Association - -

".Members. Notwithstanding the foregoing, the Declarant may choose, in its sole discretion, to relinquish.

: {-whereupon the Association Members shall thereafier elect the members of the Board in accordance with
‘these Bylaws.

Section 2. Initial Directors. The initial du'ectors shall be, appowled by the Declarant Such initial
directors shall serve from the date upon which the Declaration is recorded in the Office of the Register of
Deeds of Mecklenburg County, North Carolina, until such time as their successors are duly appointed-or
elected and qualified. )

: its right to appoint the members of the Board prior to thé time that it owns no portion of the Property, -

Section 3. Nomination. Subject to Secn'dﬁrl of this Article N, nominaﬁoﬁs for the first election

_ of directors on the Board shall be made from the floor at a meeting of the Association Members. After

tsuch first election of directors, nominations for election to the Board shall be made by a Nommatmg )

‘Coimittee. Subject to Section 1 of this Article IV, nominations may also be made from the floor at ‘the

" "'annual meeting, Subject to Section 1 of this Article IV, the Nominating Committee shall consist of a
. Chairman, who shall be an Association Member or a member of the Board, and two (2Z) or more’
Association Members. The Nominating Committee shall be appointed by the Board prior to the annual

. meeting following the first election of directors and each annual meeting of the Association Members
. - thereafter, to serve from the close of such annual meeting until the close of the next annual meeting ahd

such appointment shall be announced at cach such annual meeting. The Nominating Committee shall

_ 218107106,
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make as many nominations for election to the Board as it shall in its discretion determine, but not less
_ than the number of vacancies that are to be filled. -

\‘-‘ i+ + u Section 4. Election. Except as oﬂlenviée pro*}idcd in this Article, including Section 1 hereof, . -

.~ directors shall be elected at the annual meeting of the Association Members and said election shall be by
written ballot. At such election, the Association Members or their proxies may cast, in respect to each
vacancy, as many votes as they are entitled to exercise under the provisions of the Articles, these Bylaws
and the Declaration. Cumulative voting is not permitted. :

Section 5. Term of Office. Each director shall hold office for the term four which he was

. appointed .or elected, or until his death, resignation, retirement, removal, disqualification or until his

- successor is appointed or elected and qualified. Subject to Section 1 of this Article TV, at the first election
of directors, the Association Members shall elect one (1) member of the Board for a term of three (3)
years, who shall be the person receiving the largest number of votes, two (2) members of the Board for a
 term of two (2) years, who shall be the people receiving the second and third largest number of votes, and
two (2) members of the Board for a term of one (1) year, who shall be the people receiving the fourth and

fifth largest number of votes. At all annual elections thereafter but subject to Section 1 of this Article IV,.
director(s) shall be elected by the Association Members to succeed the director(s) whose term(s) then ..

- expire(s), and thereafter each director’s term shall be three (3) years. Nothing hercin contained shall be

“construed to prevent the election of a director to succeed himself. Votes shall be tallied at the meeting .

where they are so cast and, in the event of a tie vote, a run-off election shall be conducted at the same
meeting. '

Section 6. Removal. Subject to Section 1 of this Article IV, any newly elected director mf;y be -

! removed from the Board, with or without cause, by a majority vote-of the_ Assaciation Members. In the

event of the death, resignation or removal of a director, his successor shalkbe:selected by the remaining -

members of the Board and shall serve for the unexpired term. of his predecessor. The Association
Members may elect a director at any time to fill any vacancy not filled by the directors or, if applicable,
not appointed by the Declarant.

Section 7. Compensation. No director shall receive compensation for any service he or she may . -
- render to the Association; however, any director may be reimbursed for his or her actual expenses.

y ',\ incurred in the performance of his or her duties.

E | ARTICLE V

MEETINGS OF DIRECTORS ,

Section 1. Regular Meetings. Meeﬁngs gf.ft_lie Board shali be held on a regular basis as often as

the Board sees fit on such days and at such place and hour as may be fixed from time to time by
resolution of the Board. Should said meeting fall upon a legal holiday, then that meeting shall be held at
the same time on the next day which is not a legal holiday. ' o .

i . Section 2. Special Meetings. Special meetings of the Board shall be held when called by the
.- '1:Président of the Association, or by any two directors, afler not less than three (3) days notice to each
i director. : ’ : ‘

:f ) Section 3. Quorum. A majority of the number of directors shall constitute a quorum for the

. transaction of business. Every act or decision done or made by a majority of the directors present at a
s - duly held meeting at which a quorum is present shall be regarded as the act of the Board.

' 2181071,06
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Section 4, Informal Action by Directors. Action taken by a majority of the directors without a
. neeting is nevertheless Board action if written consent to such action is signed by all of the directors and
\\'ﬁled with the iinutes of the proceedings of the Board, whether done before or after the action so taken. . -
e
. : -
" .. Section 5, Chairman. A Chairman of the Board shall be elected by the directors and shall presidé
over all Board meetings until the President of the Association is elected. Thereafter, the President shall
serve as Chairman. In the event there is a vacancy in the office of the Presidency, a Chairman shall be

elected by the Board and serve until a new President is elected.

Section 6. Participation by Conference Telephone. Any one or more directors may participate in
a meeting of the Board by méans of a conference telephone or similar communications device that allows
all directors participating in the meeting to simultaneously hear each other during the meeting, and such
participation in a meeting shall be deemed presence in person at such meeting.

_ARTICLE VI
POWERS OF THE BOARD

The Board, for the mutual benefit of the Association Members and the Owaers., shall have the
following specific powers and rights (without limitation of other powers and rights the Board may have):

(2) To en_tef into agreements with the appropriate governinental authorities to enable the Association
to improve and maintain the Common Areas and Maintenance Areas or portions thereof; -

"(b)  To make reasonable-rules and regulations for the use and operation of the Common Areas and
Maintenance Areas, and to amend them from time to time;

()~ To enter into agreements or contracts with insurance companies with respect to insurance
coverage relating to the Common Areas and Maintenance Areas and/or the Association;

(d)  To enter into agreements or contracts with utility companies with respect to utility iristallation,.
".consumption and service matters relating to the Common Areas, Maintenance Areas and/or the
4 Association;

©ie) Subject to the aff’mn'ative vote of no less than a majority of all votes present, in person or by
proxy, at a duly held meeting of the Association Members at which a quorum is present, all in accordance
with these Bylaws, to borrow funds to pay costs of operation of the.Association, which borrowings may
be secured by assignment or pledge of rights against delinquent Owners. or by liens on other Association
assets, if the Association Members see fit; provided; however, until such time as Declarant no longer
owns any portion of the Property, the Board may not mortgage any portion of the Common Area without
the prior writtefi approval of Declarant; , '

O 4 To enter into contracts, maintain one or more bank accouats, and, generally, to have all the _
l powers necessary or.incidental to the operation and management of the Association; -~ 1
L ":-(é) * " To the extent permitted in the Declaration and these Bylaws, to sue or defend in any court of law -

... inbehalf of the Association;
1 . ] ‘
;. (M)  Tolevy assessments in accordance with the provisions of the Declaration;

3 2181071.06
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(@) To adjust the amount, collect and use any insurance proceeds to repair damage or replace lost
. property of the Association and if proceeds are insufficient to repair damage.or replace lost property, to
\',I‘assess' the Owners in proportionate amounts to cover-the deficiency; o
-t " ll', ro.
Declaration, these Bylaws, or the Articles to the Association and not reserved to the .Association
Members or Declarant by other provisions of the Declaration, these Bylaws or the Articles; '

k) To declare the office of a member of the Board to be vacant in the event such:member shall be’
absent, without the consent of the Board, from three (3) consecutive regular meetings of the Board;

() * To employ a manager or firm to manage the affairs and property of the Association, to employ
independent contractors or such other employees as the Board may deem necessary, and to prescribe their
duties and to set their compensation; '

(m)  To enter into agreements or contracts with builders regarding the construction of Improvements -

on Lots located in the Project, and to require that all Owners building Improvements on Lots use only a

Featured Builder; ‘ . :

i (n) . To retain the services of legal and accounting firms;

(o) To.cause all officers or eﬁployees having fiscal responsibilities to be bonded, as the Board may |
deem appropriate; : "

‘(p)  To the extent permitted in the Declaration and these Bylaws, to enforce the provisions of the
Declaration and any Additional or Supplementary Declaration and any rules made thereunder or
hereunder and to enjoin and/or, at its discretion, seek damages or other relief for violation of such
provisions or rules and/or by Special Individual Assessments against any Owner for violation of such
provisions or rules pursuant to the provisions of the Declaration; ' :

(@)  To contract with any third party or any Association Member (including, without limitation, .

" Declarant) for performance, on behalf of the Association, of services which the Association is otherwise,
" required to perform pursuant to the terms of the Declaration and these Bylaws, upon such terms and .

- ! conditions and for such consideralion as the Board may deem proper, advisable and in the best interests of

" the Association;

== (r) To employ or retain the services of professional architects or other Persons to serve on or advise

the Architectural Control Committee and/or the Architectural Changes Committee; -

(s)  To grant all necessary easements and rights-of-way over and across the Common Areas when in
its sole discretion it deems such an action to be necessary and appropriate, including, but not limited to,
- easements for the installation and maintenance of electrical, telephone, cablevision, water, sewerage and
_other utilities and drainage facilities; provided, however, until such time as Declarant no longer owns any
| portion of the Property, the Board may not grant such an easement or right-of-way without the prior .

o _' L‘;\V{iﬁen approval of Declarant; -

() Subject to the requirements of North Carolina General Statutes § 47F-3-112, to convey.fee simple-

i

L]

title to all or any part of the Common Area when in its sole discretion it deems such an action to be
necessary and appropriate; provided, however, until such time as Declarant no longer owns any portion of :

+%, - the Property, the Board may not convey any portion of the. Common Area without the prior written

“approval of Declarant; , :

. 2181071.05
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(u) To contract with any tlnrd party, including any other property owners association, for the sharmg

\\ of costs of maintaining Maintenance Areas;

. W ) To take any and all other actions, and to enter into any and all other agreeménts as may be
necessary or.proper for the fulfillment of its obligations under the Declaration or these Bylaws or for the
operational protection of the Association;

(w)  To adopt reasonable rules from time to ‘time governing conduct of Owners and other Persons
occupying or otherwise located on the Property; :

(x} To granf licenses to third parties, oni such terms and conditions as the Board deems desirable, for

the use of all or a portion of the Common Areas, including, without limitation, the Amenity Areas; and

. ()  To exercise any and all other powers prowdcd for in the Dcclaratmn or in the North Carolma‘

Planned Community Act.

Notwithstanding anything contained herem to the contrary, none of the above-descnbed nghts

. and powers of the Board shall be obligatory on the part of the Board, and the failure or refusal by the

Board to implement any such rights and powers shall not constitute a breach or default by the Board of
any duties or obligations ansmg hereunder or otherwise owing to the Association Members.

ARTICLE VII
OFFICERS AND THEIR DUTIES

Section 1. Ofﬁcers The officers of the Association shall be a President, a Vice- Pre51dent, a
Secretary and a Treasurer, and such other officers as the Board may from time to time by resolution
- create,

Section 2. Election of Officers. The election of ofﬁééi's shall take place-at the first meeting of. -

", the Board following each annual meeting of the Assoctahon Members

ishall hold office for one (1) year or until his death, res:gnatlon, retirement, removal, disqualification, or
his successor is elected and qualifies.

Section 4. SDCClal Appomtments The Board may elect such other officers as the affairs of the
Association may require, each of whom shall hold office for such period, have such authority and perform
such duties-as the Board roay, from time to time, determine.

Section 5. Rcsxg;gatmn and Removal, Any officer may be rcmoved from ofﬁce with or without

. cause by the Board. Any officer may resign at any time by giving written notice fo the Board, the

! President or the Secretary. Such resignation shall take effect on the date of receipt of such notice or at”

' '. an‘y later time specified therein, and unless otherwise specified therein, the acceptance of such resxgnailon
 shall not be necessary to make it effective.

! ) ~ “Section 6. Vacancies. A vacancy in any office may be filled by appointment by the Board. The

officer appointed to such vacancy shall serve for the remainder of the term of the officer he or she *

o+ replaces.

§ . 258107106
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Section 7. Multiple Offices. The offices of Secretary and Treasurer may be held by the same
_ person, No person shall simultaneously hold more than one of any of the other offices except in the case -
\\‘of special offices created pursuant to Section 4 of this Article. . ’

|
N . Section 8. Compensation. No offi icer shall:receive any compensation from the Association for
acting as such. -

- Section 9. Duties. The duties of the officers, unless otherwise stated by a resolution of the
Board, are as follows: - :

- (8) President: The President shall be the principal executive officer of the Assocnauon, and
subject to the control of the Board, shall supervise and control the management of the Association. The
President shall pres:de at ali meetings of the Board; shall see that orders and resolutions of the Board are
carried out; shall sign all leases, mortgages, deeds, promlssory notes and other written instruments and
may co-sign all checks

(b) Yice-President: The Vice-President shall act in the place and stead of the President in the _
event of his absence inability or refusal to act1 and shall exercise and discharge such other duties as may,
be required of him by the Board;

(©) Secretary: The Secretary shall record the votes and keep the minutes of all meetings and
proceedings of the Board and of the Association Members, shall keep the corporate seal of . the
Association and affix it on all papers requiring said seal, shall serve notice of meetings of the Board and
of the Association "Members, shall keep appropriate current, records showing the members of the

' Association togethier with their addresses, and shall perform such-other dutics as requlred by the Board;
" and o

(d) Treasurer: The Treasurer shall receive and deposit in appropriate bank accounts all
monies of the Association and shall disburse such funds as directed by resolution of the Board, shall sign
all checks and promissory notes of the Association, shall keep proper books of account, and shali prepare
an annual report to be presented to the membership at its regular annual meeting, and dehver a copy of. -
", each to the Association Members. sl :

b ARTICLE VIII
COMMITTEES

Subject to Section 1, of Article IV of these Bylaws, the Board shall appoint a Nominating
Committee as provided in Section 3, of Article IV of these Bylaws. In addition, the Board shall appoint
other committees as deemed appropriate m carrying out its purpose. :

ARTICLE IX

'k , BOOKS AND RECORDS
“ ! The books records and papers of the Assocxatlon ‘shali at all times, during reasonable business - -
. hours, be subject to inspection by any Association Member. The Declaration, the Articles and the Bylaws:
y " shall be available for inspection by any ASSOCIatIOII Member at the pnnc:pal office of the Association, .

where copies may be purchased at reasonable cost,. :

. 2181071.06
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ARTICLE X

'\\= i ASSESSMENTS
C ,
Y _ As described more particularly in, and subject in all respects to, the Declaration, each Member is
obligated to pay to the Association, among other assessments, charges and amounts, Annual Assessments,
Special Assessments and Special Individual Assessments, all of which are secured by a continuing lien
upon each Lot in the Property. Any Assessments which are not paid when due-shall be delinquent. If an
Assessment is delinquent, as more particularly described in the Declaration, the Assessment shall bear
interest from the due date until the date such Assessment and interest thereon is paid at the rate of
eighteen percent (18%) per annum or the highest rate permitted by law, whichever is less. The
Association may bring an action at law of in equity against the Owner personally obllgated to pay the
,  sameor foreclose the lien ‘against the portions of the Property and improvements thereon owned by the
' defauiting Owner as. of the Assessment due date. ‘Additionally, the late charges, costs of collection and
., rteasonable attorneys’ fees related to any such action or foreclosure shall be added to the amount of such
Assessment, all as more particularly described in the Declaration. No Owner may exempt himself or
herself from liability for Assessments or waive or otherwise escape liability from the Asscssments by

non-use of the Common Areas or abandonment of his or her property.
‘ . _ ARTICLE XI
CORPORATE SEAL

The Association shall have a seal circular in form liaving within its cireumference the name of the
' Corporation, thestateof its incorporation, the year of its incorporation, and the word “SEAL.”

ARTICLE XII
AMENDMENTS

Subject to the limitations hereinafter contamcd the Articles and these Bylaws may be amended or .
".modified at any time by a vote of no less than fifty-one percent (51%) of all votes entitled to be cast by,

. the Association Members, which vote is taken at a duly held meeting of the Association Members at .
“which a quorum is present, all in accordance with these Bylaws. Provided, however, if fifty-one percent
'(51%) of all votes entitled to be cast by the Association Members cannot be obtained at such a meeting,
then the Articles and these Bylaws may be amended by obtaining the vote of fifty-one percent (51%) of

- all votes present at a duly held mecting of the Association Members at which a quorum is present and by,
within ninety (90) days of such vote, obtaining . written consent to such amendment by Association
Members holding a sufficient number of votes to comprise, along with such voting Association Members,
a total of fifty-one percent (51%) of all votes entitled o be cast by Association Members. Further
provided, that any amendment or modification tothe Articles and these Bylaws must be consented to by
Declarant so long as Declarant is the Owner of any Lot or other portion of the Property, which consent
. Declarant may grant or withhold in its sole discretion. In addition, Declarant, without obtaining the
approval of any other Association Member or any other Owner or Owners other than Déclarant, may -
mdke amendments or modifications to the Articles and these Bylaws which either (a) are correctional in
* nature only and do not involve a change which materially adversely affects the rights, duties or

"' obligations specified herein or therein or (b) apply only to the portions of the Property then owned by

K " Declarant. Any amendment or modification effected pursuant to this Article XII shall become effective

with respect to these Bylaws when an instrurnent is filed of record in the Office of the Register of Deeds :
. for Mecklenburg County, North Carolina; provided, however, such an amendment or modification, in lieu

of being éxecuted by the Association Members voting for such amendment or modification, may contain - '

218107106
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_ to repair or maintain the same. Declarant, the Association or any other person, firm or association making .
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a certification of the Secretary of the Association stating that the amendment or modification has been

voted on and approved by the requisite number of votes of the Association Members, as provided in this

Article XII and whén, with respect to the Articles, any amendment or modification is filed of record in the -

Office of the North Carolina Secretary of State. In addition to the foregoing rights, Declarant may, at

Declarant s option, amend and modify the Articles and these Bylaws without obtaining; the consent or
approvai of any other person or entity if such amendment or modification is necessary to cause the
Articles and these Bylaws to comply with the requirements of FHA, VA, the Federal National Mortgage
Association or any other governmental agency. o

ARTICLE XIII |

MISCELLANEOQUS

Section 1. The fiscal y-ear of the Association shall begin on the first day of January and end on

the 31st day of December of every year, except that the first fiscal year shall begin on the date of
incorporation,

Section 2. In the case 6f any conflict between the Articles and the Bylaws, the Articles shall
control; and in the case of any conflict between the Declaration and the Bylaws or the Articles, the
Declaration shal! control.

ARTICLE XIV

LIABILITY LIMITS; INDEMNIFICATION OF
DIRECTORS, OFFICERS AND OTHERS -

Neither Declarant, nor any Association Member, nor the Board, nor the Association, nor any

officers, directors, agents or employees of any of them shall be personally liable for debts contracted for

or otherwise incurred by the Association or for a tort of another Association Member, whether or not such
other Association Member was acting on behalf of the Association or otherwise. Neither Declarant, nor
“the Association, nor their directors, officers, agents or employees shall be liable for any incidental or,

- . consequential damages for failure to inspect any premises, improvements or portions thereof or for failure

i damages occasioned by any act or omission in the repalr or mamtena.uce of any premjscs,, improverments .

ks

!. such repairs or maintenance shall not be liable for any personal injury or other incidental or consequential’
or portions thereof.

The Association shall, to the extent permitted by apphcable law, indemnify and defend all
mernbers of the Board from and against any and all loss, cost, expense, damage, liability, claim, action or
cause of action arising from or relating to the performance by the Board of its duties and obligations,
except for any such loss, cost, expense, damage, liability, claim, action or cause of action resulting from
the gross negligence or willful misconduct of the person(s) to be indemnified. '

The Association shall indemnify any dil.'ec-tor or officer or former director or officer of the-

Msocxanon or-any person who may have served at the request of the Association as a director or officer
" of another corporation, whether for profit or not for profit, agamst expenses (including attorneys’ fees) or
* liabilities actually and reasonably incurred by him or her in connection with the defense of or as a

" consequence of any threatened, pending or completed action, suit or proceeding (whether civil or

criminal) in which he or she is made a party or was (or is threatened to be made) a party by reason of :

. - being or having been such director or officer, except in relation to matters as to which he or she shall be

-B.-IO 2181071.06
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adjudged in such action, suit or proceeding to be liable for gross negligence or willful misconduct in the
_ performance of a duty.

]

\‘--' ;+ % The indemnification provided herein shall not be deemed exclusive of any other rights to which :
those indemnified- may be entitled under any statute, these Bylaws agreement, vote of Association
Members or disinterested directors or otherwise, both as to action in his or her official capacity and as to
action in another capacity while holding such office, and shall continue as to a person who has ceased to
be a director, officer, employee or agent and shall inure to the benefit of the heus executors and

administrators of such person.

The Association may purchase and maintain insurance on behalf of any person who is or was a
director, officer, employee or agent of the Association, or is or was servingat the request of the
Association as a director, ‘officer, employee or agent of another corporation, partnership, joint venture,
trust or other enterprise against any liability asserted against him or her and incurred by him or her in such
capacity, or arising out of his or her status as such, whether or not the Association would have the power
to indemnify him or her against such liability.

The Association’s indeimjty of any person who is or was a director, officer, employee or agent of

_the Association, or is or was servmg at the request of the Association, as a director, officer, employee or

" agent of the Association, or is or was serving at the request of the Association, as a director, officer,

employee or agent of anothéf corporation, partnership, joint venture, trust or other enterprise, shall be

- reduced by any amounts such person may collect as indemnification (i) under any policy of insurance

purchased and maintained on his or her behalf by the Association or (ii) from such other corporation,
partnershlp, joint venture, trust or other enterprise.

Nothing tontained in this Article XIV, or elsewhere in these Bylaws, shall operate to indemnify
any director or officer if such indemnification is for any reason contrary to any apphcable state or federal
law. :

B11 -
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Exhibit "c!

GENERAL EROQSION CONTROL NOTES

. EROSION CONTROL MEASURES SHALL BE PROVIDED FOR EACH LOT ASITIS

DEVELOPED.

. THE OWNER SHALL BE RESPONSIBLE FOR —INSTA'LLING AND MAINTAINING

THE EROSION CONTROL MEASURES FOR EACH LOT OWNED BY SUCH
OWNER. :

. THE OWNER SHALL INSTALL A #5 WASHED STONE CONSTRUCTION ACCESS

TO EACH LOT OWNED BY SUCH OWNER. ACCESS TO EACH LOT SHALL BE
VIA THIS DRIVE ONLY. THE OWNER SHALL NOT ENCROACH OR ALLOW

" ANY ENCROACHMENT INTO THE UNDISTURBED GRASS AREA BETWEEN THE

BACK OF CURB AND THE RIGHT-OF-WAY LINE WITH MATERIAL OR

_ VEHICLES.

. THE OWNER SHALL PROVIDE A MATERIAL STORAGE AREA ON EACH LOT

OWNED BY-SUCH OWNER. THIS STORAGE AREA SHALL BE ACCESSED ONLY
FROM THETOT OR THE CONSTRUCTION ACCESS DRIVE.

. THE TYPICAL LOT EROSION CONTROL MEASURES SHOWN SHALL BE FIELD

LOCATED AND ADJUSTED TO REFLECT THE FINAL GRADES AND ACTUAL
FIELD CONDITIONS OF EACH LOT.

. THE OWNER SHALL PROVIDE MAINTENANCE INSPECTIONS OF ALL LOT

EROSION CONTROL MEASURES ON A DAILY BASIS AND AFTER RAINFALL.
REPAIRS SHALL BE PERFORMED IMMEDIATELY.

THE OWNER SHALL AT ALL TIMES REMAIN. COGNIZANT OF AND IN
OBEYANCE WITH THE RESTRICITON PROHIBITING CLEARING, GRADING OR
CONSTRUCTION OF ANY KIND WITHIN THE LIMITS OF THE LAKE BUFFER
AREAS. '




| BOOK 758 PAGE 74g
EXH]_BIT D.

LAKE JAMES PROTECTION ORDINANCE

2181071.06
D-1 Lig: CH



Exhibit ;'n'.' 7 BOOK 750 PAGE 749

LAKE JAMES PROTECTION ORDINANCE
_ e
McDOWELL counﬁ, NORTH CAROLINA
MAY 19, 2003

—



C McDOWELL COUNTY NORTH CAROL[NA :
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LAKE JAMES PROTECTION ORDINANCE
. OF

ARTICLE L. TITLE
This ordinance shall be known as "The Lake James Protection Ordinance of M;:'Dowcll County,
North Carolina.”

ARTICLE IL AUTHORITY AND GENERAL REGULATIONS

Section 201, Authonty and Enactmeut.

In pursuance to the authority conferred by the North Carolina General Statutes, particularly
Chapter 153A, Article 18, Part 3, the County Commissioners of McDowell County, North
Carolina, hereby ordain and enact into law the followmg articles and sections.

Section 202. Intent.

It is the iatent of this Ordinance to protect water quality, pubhc safety, acsthetlcs, fish and
wildlife habitat, and recreational use of Lake James by minimizing crosion, preventing siltation
and turbidity, stabilizing soils, prcventmg excess nutrients and chemical pollution, mamtammg
natural water temperatures, maintaining healthy tree canopy and understory, pmcrvmg fish, bird
and wildlife habitat, and respecting the overall natural condition of the shoreline. It is also the

intent of this Ordinance to encourage respoasible development of the shorelmc of Lake James in

compliance with this Ordinance.

Secnon 203. Jurisdiction.

The provisiopns of this ordinance shall apply to all lands in McDowcll County within two hundred
fifty (250) feet, (measured horizontally) of the Reference Line of Lake James. The Reference

| {_Eme ¢ is the Duke Power Company Lake James Project Boundary of 1,200 feet above mean sea

level.
Section 204 Penalties.

This ordmancc may be cnforccd by any one, all, or a combination of the remedies authonzad and

prescribed by G.S. 153A-123 and 153A-324, _ 1
! L. :

Section 205. Remedies.

a~ e

(A) If the Planning Administrator fi inds that any ‘of the provisions of this Ordinance are
being violated, he shall notify in wiiting the person responsible for such violation,
indicating the nature of the violation, and ordering the action necessary to correct it.- He
shall order discontinuance of the illégal use of buildings or structures; removal of illegal
buildings or structures, or of additions, alterations or structural changes thereto;
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discontinuance of any illegal work being done: replacement of vegetation or humus
layers: or shall take any action authorized by this ordinance to-ensure compliance with or
to prevent violation of its provisions. If a ruling of the Planning Administrator is ’

s questioned, the aggrieved party or partics may appeal such ruling to the Board of =, .

Adjustment.

(B) Violation of any provision of this ordinance shall subject the offender to a civil
penalty in an amount not less than five-hundred dollars ($500.00) nor moré than five
thousand dollars (85,000} per occurrence of the violation, depending upon the nature and-
severity of the violation. The removal of each protected tree may be considered as a
separate violation. Such penalty shali be recovered by the County in a civil action in the
nature of a debt if the offender does not pay the penalty within a period of seventy-two
(72) hours after being cited. Citations shall be in writing and signed by the Planning
Administrator. and shall be delivered or mailed to the offender cither at his residence or
at his place of business or at the place where the violation occurred. Each day that the
violation contiriues shall constitute a separate and distinct offense without muitiple

citations being issued.

(C) A notification of violation shall be issued and the activity causing the problem shall
cease immediately upon receipt of the notification. Work to correct the problem shall
begin within ten (10) days unless the person involved can show just cause, which will

" provide an extension of time long enoilgh to repair the damage.

Section 206. Severability. -

. Sheuld any section or provision of this Ordinance be declared invalid or unconstitutional by any

court of competent jurisdiction, the declaration shall not affect the validity of this Ordinance as a
whole or any part thereof that is not specifically declared to be invalid or unconstitutional.

Section 207. Conflict With Other Laws. *

Where the proviéions of any other law, ordinance or regulation impose highe;'stand’ards thanare ~
required by the provisions of this Ordinance, the provisions of such law, ordinance or regulation.

shall govern.

Section 208. Effective Date. : o
This Ordinance shall take effect and be in force on the 19* day of May, 2003.

Andrew K. Webb, Chairman, -
McDowell County Board of Commissioners”

! -

Altest:

Currie Padgert Clerk to the Board

13
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 ARTICLE IIL DEFINITIONS OF TERMS USED IN THIS ORDINANCE

" Section 301 General Definitions.

Accessory Building or Structure. A building or stfucturc on the same lot with and of a nature
customarily incidental and subordinate to the principal use or structure. Examples of accessory
uses are private garages, storage sheds, piayhouses, swimming pools, satellite dish antenna and

fuel pumps.

Best Management Practices (BMP). A structiral or nonstructural management-based pmctice'

'used singulacly or in combination to reduce nonpoint source inputs to receiving waters in order to

achieve water quality protection goals.

Board of Adjustment. The McDowell County Board of Adjustment. A quasi-judicial board
composed of residents of McDoweil County empowered to hear appeals from decisions of the
Planning Admipistrator or his designee and grant variances from provisions of the Lake James
Protection Ordinance. : : :

Board of Commissioners. The McDowell County Board of Commissioners; the governing body.

Building Inspecior. The building official named by the County Manager to administer and
enforce the provisions of the building code, or his designated representative or agent.

 Building Permit. A permit which is issued by the building inspector before a building or

structure is started, improved, cnlarged or altered as proof that such action is in compliance with
county building code. _ .

Built-upon area. Built-upon areas shall include that portion of a development project that is
covered by impervious cover including buildings, pavement, gravel areas (e.g., roads, parking
lots, paths), recreation facilities (e.g., tennis courts), etc. (Note: Wooden slatted decks and the
water area of a swimming pool are considered pervious.)

County. McDowell County, North Carofina. -

Existing Lot (Lot of Record). A lot which is part of a subdivision, a plat of which has been

recorded in the Office of the Register of Deeds prior to the adoption of this ordinance, ora lot

described by metes and bounds, the description of which has been so recorded prior to the -
adoption of this ordinance. ' ,

Ground Cover. The smalt plants in a natural ares, except young trees, or a planting of low-
growing plants that covers the ground in place of turf grasses.

Hand Tools. Hand held tools such as axes and mattocks, including power equipment suchas *
chainsaws and weed trimmers. '

Hurmus Layer. Decayed leaf litter and other ‘organic material in or on the soil.

" Laadowner. Any owner of a legal or equitable interest in-real property, including the heirs,

devises. successors, assigns, and personal representative of such owner.
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L.eaf Litter. Normal fallen leaves from trees.

Lot. A parcel of land occupied or capable of bc‘ing occupied by a building or group of buildings

" devoted to a common use. together with the, customary accessories and open spaces belonging to. -

‘the same.

Marina. Any use of the project lands and waters of Lake James for facilities where water craft
¢an be launched retrieved or moored and facilities for food services and convenience retailing,

including petroleum dispensing, wet and dry storage of water craft and other activities

customarily associated with marinas, campgrounds and yacht clubs are provided. This definition
does not include private residential boat slips and ramps. ' : ‘

Mechnniéal_ C]ean'né, Any clearing of Ucc;; shrubs, understories, stumps or humus layers by
wheeled or tracked vehicles or equipment such as a bulldozer or backhoe. Mechanical clearing
does not include clearing by hand held power equipment such as chainsaws.

Planning Administrator. The McDowell County official charged with the responsibility of
enforcing this ordinance, or his/her designee.

. _Planning Board. The McDowell County Pjanning Board. -

Primary Structure. A structure or building on a parcel which contains the primary use of a
parcel of land. Typically the fargest building, on a parcel.

- Prune. To cut offor cut back parts of plant above-the. ground in order to achieve a better shape

or better growth. In order to reduce erosion potential, pruning shall not inciude the removal of
any part of a plant below the surface of the soil.

" Reference Line. The Duke Power Company:Lake James Project Boundary of I,20_0_feét

clevation above mean sea level.

Setback Line. A linc parallel to the shoreline and extending the full width or length of the lot for
a specified distance at all poiats from the property line, and thus defining an area on which no :
building or structures, or portions thereof, -may be constructed. : -

-t

Street (Road). A right-of-way for vehicular traffic which affords the principal means of access o

- aburting properties. ‘

Structure. Anything constructed or erected, including but not limited to buildings, which
requires location on the land or attachment to something having permanent location on the fand,

Turf Grasses. Normal yard grasses, including_ sod and fescue,
Understories. Small trees and shrubs (e.g. sticuntain laurel, dogwood.)

Variance. A reasonable deviation from thosé provisions regulating the size, area or location of a°
building, road or structure when the strict application of the provisions of this ordinance would

. result in an unnecessary or unreasonable hardship to the property owner, and such need for a
 variancé would not be shared generally by other properties, and provided such variance is not

contrary to the intended spirit and purpose of this ordinance.
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-

Variance, Minor. A variance whose deviation from the numerical requirement is ten (10) percent .
or less and can be granted by the Planning Administrator. B

. I} : ' )
Water Dependent Structure. Any structure for which the usc requires agcess Lo or proximity to: -
or citing within surface waters to fulfill its basic purpose, such as boat ramps, boat houses, docks
and bulkheads. Ancillary facilities such as restaurants, outlets for boat supplies. parking lots and

commercial boat storage areas are not water dependent st{'ucturcs.
\

Section 302. Word Interpretation.

For the purpose of this ordinance, certain words shal] be §_nferprcted as follows:

"Words in the present fense include the future tense.

Words used in the singular number include the plural, and words used in the plural number
include the singular, unless the natural construction of the wording indicates otherwise.

The word "person” includes a firm, association, corporation, trust, and company as well as an
individual, ; o ' '

The word "structure” shall include the word "building."

"The word "lot* shall include the words, "plot,” "parcel,” or "tract.”
‘The word "shall" is always mandatory and not mercly directory.

The word "will" is always mandatory and not merely directory.

ARTICLE IV. DEVELOPMENT REGULATIONS

Section 401 Natural Woodland Buffer.

Where existing, a natural woodland buffer shall be maintained within one hundred (100) feet
(measured horizontally) of the Reference Line. SR ' '

Section 401.01 .Gcncral Provisions. ' : .
Within the natural woodland buffer, the following provisions shall apply within fifty (50) feet

(measured harizontally) of the Reference Line:

1. All trees, shrubs and ground cover. s_ire considered protected vegetation.

2. Clearing, thinning, pruning, and-ﬁlanting shall be accomplished with hand tools.
_ Bumning shall not be used as a method of clearing or thinning. , L

3. All existing forest floor humus layérs, leaf litter and soil shal! remain undisturbed and
intact except for the construction of foot paths and clearing permitted by this section.

4. Accessory structures such as storage sheds and gazebos but excluding aittomobile
garages may be permitted within 50 feet of the Reference Line provided that:

b. The structure is usually customary and incidental to a legally authorized use. -

5. Within fifty (50) feet of the Reference Line. existing trees with a diameter of six inches
or greater, other than those considered hazardous to the home or cleared under other - '
conditions of this article, may be removed when replaced by a quantity of trees totaling

the diameter of the tree removed. Replacement trees are not to be less than one and a half
(1 172 ) inch-diameter (i.e., four | 1/2" trees may repiace one 6 tree). Diameter shall be
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-

- measured at a height of three feet from the base of the tree. The replacement trees shall be
uniformly placed throughout and within fifty (50) feet of the Reference Line. The
location and species of replacement trees shall be approved by the Planning

s " Administrator. i
- 6. Individual trees may be pruned to remove only lateral limbs from no more than the

T IowQ- fifty (50) percent of the trees total height.

. 401.02 Activities Permitted Within Fifty Feet of the Reference Line. |
’ The Qllm\?ing, activities are permitted within fifty (50) feet of the Reference Line, with the
«___approval of the Planning Administcator. - '

. Dead, diseased, hazardous or unsafe trees, shrubs or ground cover may be removed. -
2. Fallen trees may be removed.

3. Vines, shrubs, ground covers and small trees (2 inch diameter or less) may be
selectively pruned in order to facilitate a better view or a more aesthetically pleasing

landscape.

4. Understorics of trees may be thinned, but no grubbing and grinding of stumps is
allowed. :

5. Ground cover other than permanent turf grasses may be planted. Any replacement
P ground cover must prevent surface-water runoff under normal precipitation conditions.

6. Shoreline stabilization is permitfed; Subject to approval of the plan for stabilization by
the Planning Administrator. Stabilization matcrials shall not exceed a vertical height of
four feet (4°) above the Reference Line, Land distarbing activities in connection with
shoreline stabifization shall not extend more than ten feet (10°) measured horizomtally
from the Reference Line. C )

o 7. With approval of the Planning Administrator, permancat grasses other than turf

ok grasses, may be permitted in special'situations in conjunction with shoreline stabilization

N projects where the slopes will not support a natural muich ground cover.
8. Clearing is allowed to create a single corridor, not to exceed ten (10) feet in width, for
equipment access, and to allow slopes to be laid back to create a stable condition.
Protected trees removed fo accommodate the stabilization shall be replaced as provided in.
Section 401.01(5).

9. Structures that support water dependent uses (i.e., boat ramps, docks, and piers, but not

A parking arcas) are permitted within fifty (50) feet of the Reference Line if they comply .
i k" - - withall applicable Duke Power, local, state, and federal regulations. ‘ _

10. “Any land disturbing activty or trec removal (in excess of two (2) iach diameter)
within fifty (50) feet of the Reference Line must be pre-approved by the Planning
Administrator. . R '

e .| Sedtion 401.03 Acdvities Not Permitied Within Fifty (50) Fect of the Refereace Line.
The following provisions are not permitted within fifty (50) feet (measured horizontally) of the
Reference:Line. i ' ‘
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|. Topping of trees.
2. Grubbing or grinding of stumps, ofa_ny-sizq. ‘ e
3. Chemicals shall not be used to kitl stumps and other vegelation.

4. Mechanical clearing shall not be used unless it i used in conjunction with a .shorciinc
stabilization project. : : S

‘ Section 401.04 Setback Provisions. : _
All permanent structures shall adhere to the following, setback provisions. -

1. Primary structures shall be set back at least sixty-five (65) feet (measured horizontally)
from the Reference Line. On lots with a slope greater or equal to 2:1 (horizontal to
vertical), the setback requirement is increased to seventy-five (75) feet from the
Reference Line. Uncovered wooden slatted decks atiached to a primary structure are
ailowed to extend fifteen (15) feet from the primary structure. '

2. Roaﬂ.s and/or driveways shiall be set back at least Sevcnty-ﬁve (75) feet (measured
horizontally) from the Reference Line, and shall be designed to minimize disturbance to
existing natural vegetation and topograplty, except for bridges and bridge approaches and

access ways for emergency vehicles.’

3. Primary structures shall be set back-at least fifteen (15) fect (measured horizontally)
_~from the side property lines. , ‘ :

' Section 401.05 Natural Woodland Buffers. o
Within the natural woodland buffer the following restrictions shall apply between fifty (50) and
one hundred (100) feet (mgsured horizontally) of the Reference Line. )

1. Existing natural woodland buffers must be maintained.

2. Dead, diseased, hazardous or unsafe trees, saplings, shrubs, or ground cover may be
remowed. Fallen trees may also be removed. Removal of lateral limbs-of no more than

fifty (50) percent of 2 trec's total height will be permitted,

3. Between fifty (50) and one-hundred (100). feet of the Reference Line, existing trees
with a diameter of six inches or greater, other than those considered hazardous te the
home or cleared under other conditions of this article, may be removed when replaced by .
a quantity of treex-totaling the diameter of the tree removed. Replacement trees are not to
be less than one and a half (1 1/2) inch-diameter (i.e., four 1 1/2" trees may replace one.
: 6" trec). Diameter shail be measured at a hieight of three feet from the base of thetree. |
! The replacement trees may be placed anywhere within one-hundred (100) feetofthe

Reference Line. -

4. Removal of these trees with a diameter of six inches or greater is permitted to clear an
opening for building construction, accessory structures, septic systems, roadways,
pathways, and parking areas. -

The establishment of turf grass in this area is permitted.
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Scction 401.06 Protected Shoreline Limit. = -
*, The following shall be adhered to within 250 feet of the Reference Line.

L. Planting efforts that are beneficial to wildlife are encouraged to be undertaken.

2. Trees that fall into the lake, and do not pose 2 ngvigational hazard ‘or other safety
concern shall be left in place to benefit fish habitat.

3. Foot paths for individual lots shall be-four feet or-fess in width and dcsiéned ina
winding manner to prevent surface runoff and erosion. Foot paths serving common areas
or multiple lots shall be six feet or less-in width. Plant root systems adjacent to the foot

path shall be protected by a layer of wood chips or other organic material.

4, Buildings shall be fitted to the natﬁfal topog'xinphy to avoid extensive grading that

-would alter the drainage patterns or creatc very steep slopes, minimize the potential for

crosion and maintain existing vegetation.

5. Total parcel coverage by impcrvious'surfaécs including building footprint, impervious

~ roads, or other impervious cover shall not exceed twenty-four (24) percent of the, parcel.

6. Activities conducted by state reguiated puBiic utilities (i.e., utility, right of way,
construction, and maintenance) are not subject to the provisions of this article. However,
such activities, where practical, shatitie conducted in a manner that is consistent with this

article.

7. The provisions of this article shall not apply to activities which werc permitted and/or
approved by McDowell County prior to the adoption of these requirements.

Section 401.67 Dimensional Requirements for Lots ,
Lots created after the cffective date of this Section and subject to the provisions of this Ordinance,

shall meet the following requirements:

{. The minimum lot size shall bs one and one —half (1.5) acres; provided however,

“** \bat the minimum lot size may be reduced to three-quarters (0.75) of an acre if
the subdivision in which the ot is located has an average {ot size of at least one
and one-half (1.5) acres. .-

2. The minimim lot width at thé Reference Line shall be one hundred fifty (150)
feet; provided however, that the minimum lot width may. be reduced to seventy
(70) feet at the Reference Line if the average lot width of all of the lakefront lots |
in the subdivision in which the lot is located have an average lot width atthe
Reference Line of at least orie Hundred fifty (150) feet. oo

Section 402 Stormwater Management and Erosion Control.

', - The following provisions shall apply to land disturbing activities within two hundred fifty (250}
fezt of the Reference Line: .

1 - : .
{. A storm water management and erosion control plan, sealed by registered surveyor,
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cnginéer, architect, landscape architect or approved by a rﬁn;gscntaﬁve of the McDowell
Soil and Water Conservation District, shall be submitted for any construction

7. The following standards shall be applied in designing storm water management and -
erosion control measures: . . _
a. All measures in the storm water management and erasion control plan shall
mect the Best Management Practices set forth in the North Carolinz Erosion and
Sediment Control Planning and Design Manual. W
b. Whenever practical, namral vegetation shall be retained, protected or
supplemented. - - - ' :
c. Appropriate erosion and sediment control measures shall be installed prior to
the removal of vegetation. - ' : :
d. Erosion and sediment control measures shall be placed immediately
downstream of disturbed areas and shall not be placed within fifty (50) feet of the
Reference Line, if feasible. ‘ :
c. The area of disturbance and the duration of exposure shall be kepttoa -
minimum. Disturbed arcas remaining idle for more than thirty (30) days shall be
stabilized. : - .
£ Measures shail be taken to control sediment and retain it within the project
arca. Sediment in runoff water shail be trapped and retained within the project
area using approved measures. Approved measures shall protect very poorly
drained soils and surface waters within the project arca as identified by the .
United States Department of Agricubtare's Soil Survey of McDowelt County.
g. Offssite surface water runoff from undisturbed areas shall be carried non-~
erosively through the v o '
 project area, or diverted away from disturbed areas where feasible.
h. Priority shall be given to protecting npatural drainage systemis including s
perennial and intermittent streams, wetlands, swales, and drainage ditches for
conveyance of rusoff leaving the project area.

thirty (30) days.
*** . Disturbance of one acre of more requires a permit from the Division of Land.
—— -"Quality under the North Carolina Sedimentation Control Act. ‘
k. No collected stormwater, such as water from gutter downspouts and driveway
storm drains, shall be discharged within fifty feet (50") of the Reference Line.

Section 403 Marina and.Moorinngvisiom.

The purpose of this section is to regulate marinas and mooring arcas on Lake James. North C

Carolina G.S. 143.215 does not allow the discharge of any pollutant or unireated wastes into the *
waters of North Carolina. A marina or-moofing arca is defined as any use of the project lands and

 waters of Lake James for facilities where water craft can be launched retricved or moored and

facilities for food services and convenience retailing, including petroleum dispensing, wet and dry
storage of water craft and other activities customarily associated with marigas, campgrounds and” .

L, . . yacht clubs are provided. This definition 6¢s not include private resideatial boat slips and ramps.’

All requirements of this ordinance must also be met.

1. All marinas and mooring areas permitting overnight use of water craft shall have

a
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pump-out stations, gray water disposal facilities. on shore trash disposat {acilities and
containment materials for oil and gasspills. ' '

2. All water craft operating or moored on Lake James that have sleeping, kitchen and/or '
bathing facilities shall have a fixed or portable holding tank or other approved marine
sanitation device for the collection-of wastewater.

!

1. No building or built-upon area shall be erected. moved, enlarged or structurally altered,
nor shall any clearing or grading commence, nor shall any building permit be issued uatil
a Shoreline Protection Permit has been issued by the Planning Administrator or an agent
of the Plannirig Administrator. No Shoreline Protection Permit shall be issued except in
conformity with the provisions of this ordinance. : ' ‘

2. Shoreline Protection Permit applications shail be filed with the Planning Administrator |
by the property owner or his/her designated agent. Property owners are responsible for
evaluating their respective parcels, thereby placing the burden on the homeéowner to comply

. _with the Ordinance, in¢lidding the need for shoreline stabilizatiof, as part.of the overall-
.. site planning process. Equipment access corridors should-be planned and coordinated -

with other land disturbance on the property. The application shall include a completed
application form and a site plan(s) which shall include the following:"

Ownership and contact information
Name and address of person who prepared the plan
Date of the plan and an accurate record of any later revisions

North arrow

Property boundaries

Approximate contour lines at 10" intervals

Location and dimensions of existing and/or proposed structures

- Location and dimensions of roads, driveways walks, paths and, any proposed access

corridor

The Reference Line and 50° setback line -

The Jocation of any trees proposed for removal and the location of replacement trees and
othes proposed plantings T S
Sedimentation and erosion control plan
Location of proposed area of disturbance for any shoreline stabiiization and description
or plan of proposed stabilization measures '

A

The property owneg shall provide sﬁ:ﬁi;gient‘ staking to readily identify on the property the

fifty foot (50°) setback from the Reference Ling.

request additional supporting documentation deemed necessary and consult with
qualified personnel for assistance to determine if the application meets the requirements
of this ordinance. The property owner or hisfher designated agent shall meet with the
Planning Administrator: on site to review the proposed plan.

4. A Shoreline Protection Permit shall expire if a Building Permit or Certificate of
Octuparicy for such use is not obtained by the applicant within twelve (12) months from
the date of issuance, unless an extension is approved by the Planning Administrator.
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5. The cost of a Shoreline Protectigri Permit shall be the amount specified in the County's
Schedule of Fees and shall be payable to the County of McDowell at the time the .
application for a Shoreline Protection Permit is made. X "

Section 405. Building Permit Required.

No permit required under the North Carolina State Buildmg Code shall be issucd for any activity -
for which a Shoreline Protection Permit is required uniil that permit has been issued.

‘ Section 406, Certificate of Occupancy.

. The Planning Administrator or ﬁi_s_tdul)'r authorized agent shall issue a Certificate of
Occupancy certifying that alf requirements of this ordinance have been met prior to the
occupancy or use of a building hercafter erected, altered or moved.

2. A Certificate of Occupancy, either for the whole or part of a building, shall be applied
for coincident with the application for a Shoreline Protection Pérmit and shall be issued
- or denied within ten (10) days.after the erection or structural alterations of the building.

3. If the Certificate of Occupancy is denicd.r the Planning Administrator shail notify the
applicant in writing stating the reasons for denial. ' .

. 4. No building or structure which has been erected, moved, or chMlly altered may be
occupicd until the Planning Administrator or his duly authorized agent has approved and

issued a Certificate of Occupancy.

Section 407, Existing Development.

A lot which is part of a subdivision, a plat of which has been recorded in the Office of the

* Register of Deeds prior to the adoption date of this ordinance, or 2 lot described by a metes and -

bounds description, the description of which has been so recorded prior to the adoption of this .,
ordiriance is grandfathered from this ordinance. However, ail new construction shall protect the
natural existing environment by complying with the requirements herein.

-l

ARTICLE V: ADMINISTRATION, ENFORCEMENT AND APPEALS |

' Section 501, Planning Administrator and Duties Thereof

The County shall appoint 2 Planniog Administrator, who shall be duly sworn in. It shall be the
duty of the Planning Administrator 10 administer and enforce the provisions of this ordinance as |

follows: :
. The Planning Administrator is granted the authority to.administer and enforce the
provisions of this Ordinance, exercising in the fulfillment of his responsibility the full
police power of the County. The Planning Administrator, or his duly authorized
representative, may enter any building, structure, or premises, as provided by law, to
perform any duty imposed upon him by this Ordinance. '

7. The Planning Administrator shall issue Shoreline Protection Permits and Certificates of .

1l
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Occupancy as preséribed herein.-A record of all permits shall be kept on file and shall be
available for public inspection during regular office hours of the Administrator.

3. The Planning Administrator sh:{jl _§"dvc as clerk to the Planning Board. N

4. The Planning Administator shall have the authority to grant minor variances of less |
than ten (10) percent of 2 numcricgl__pgmba‘. ' )

5. The Planning Administrator or hlsfhcr deginee shall mpond to viol:;iions or
complaints within three (3) business. days of such notification. '

Section 502. Appeal From the Planping Administrator.

Any order, requirement, dccision or dctcrﬁli,rlaﬁon made by the Planning Administrator may be

* appealed to and decided by the Board of Adjustment. An appeal from 2 decision of the Planning

Administrator must be submitted to the Board of Adjustment within thirty (30) days from the date
the order, interpretation, decision of determination is made, all appeals must be made in writing -
stating the reasons for appeat. Following submission of an appeal, the Plapning Administrator
shall transmit to the Board all papers constituting the record upon which the action appealed from
was taken.

An appeal stays all proceedings in furtherance of the action appealed, unless the officer from
whom the appeal is taken certifies to the Board afier the notice of appeal has been filed with him,

that by reason of facts smtedinmccaﬁﬁcétqasiijrwﬁuldinhisopinionauscimminalfpaﬂm_

life or property. In such case, proceedings shall not be stayed otherwise than by a restraining
order which may be granted by the Board or by a court of record on application of notice of the

officer from whom the appeal is taken audupon due cause shown. -

“The Board shall fix a reasonable time for lwmng the appeal andgwe notice thereof to the partics :

and shall decide the same within a reasonable time. At the hearing, any party may appear in -
person, by agent or by attomey. R - _

Sectior 503. Establishment of the Board of Adjustment

1. There shallbe and hereby is created the Board of Adjustment, consisting of ¢levent an
members appointed by the McDowell County Board of Commissioners. Five (5) residents of
McDowell Cointy shall be appointed for thiee year terms. Three (3) residents of McDowell
County shall be appointed for two (2) year terms. Three residents of McDowell County shallbe -
appointed for one (1) year terms. Thereafier, all new terms shall be for three 3) ycars, and :
members may be reappointed . . o . ’

2. Two (2) alternate members shall be appointed to serve on the Board of Adjustment in the - :

absence of any regular member and shall b appointed for three (3) year terms, While aﬂwdmg in
—t6 shall have and exercise all the powers and dutics -

of the absent regular member. o

3. The Board of Adjustment shall be cited and referred to &3 the McDowell County Planning . 7=
Board. ’ P L

Section 504. Rules of Conduct for Members.

12
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Members of the Board may'bc removed by the McDowell Board of Commissioness for cause,
: including violation of the rules stated below: "

b . C ’ ' !
. Faithful attendance at meetings of the Board and conscientious performance of the duties v -
* required of members of the Board shall be considered prerequisite to continuing membership on

the Board.

2. Yo Board member shall take part in the hearing, considération, or determination of any case in
which he is personally.or financially interested. A Board member shall have a "financial interest”
in.a case when a decision in the case will: 1) cause him or his spouse to experience a direct
financial benefit or loss, or 2) will cause a business in which he or his spouse owns a 10 per cent
or greater interest, or is involved ina decision-making role, to experience a direct financial
benefit or loss. A Board member shall have a "personal interest” in a case when it involves a
member of his immediate family (i.e., parent, spouse, of child).

3. No Board member shall discuss any case with any parties thereto prior to the public hearing on
that case; provided, however, that members may receive and/or seck information peraining to the
_case from the Planning Administrator of any other member of the Board, its secretary or clerk
prior to the hearing. _ : )

4. Members of the Board shall not express individual opinions on the proper judgement of any

case prior to its determination on that case. -

5. Members of the Board shall give notice to the chairman at least forty-eight (48) hours prior to
the hearing of any potential conflict of interest which he has in a particular case before the Board. -

6. No Board member shall vote on any mattet that decides an application or appeal unless he had
attended the public hearing on that application or appeal. . _

Section 505. Powers and Duties-of the Bosrd of Adjustment.

1. Administrative Review. The Board of Adjustment shall hear and decide appeals from any
decision or determination made by the Planning Administrator in the enforcement of this

ordinance.

-

2. Variances. The Board of Adjustment shall have the power to authorize, in specific cases, minor
variances from the terms of this Ordinance as will not be contrary to the public interests where,
owing to special conditions, a literal enforcement of this Ordinance will result in practical
difficulties or unnecessary hardship, so that the spirit of this Ordinance shall be observed, public
safery and welfare secured, and substantial justice done. _

(A) Applications for a variance shall be made on the proper form obtainable from the -
- Planning Administrator and shall include the following information: B
(1) A site plan, drawn to-a‘scale of at least one (1) inch ta forty (40) feet,
indicating the property lines of the parcel upon which the use is proposed; any
existing or proposed structures; parking arcas atid other built-upon areas; surface
water drainage. The site plan shall be neatly drawn and indicate north point,
name and address of person who prepared the plan, date of the originai drawing,
and an accurate record of any later revisions. :

13
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_ (2) A complete and detailed description of the proposed variance, together with
‘\ ‘ ! any other pertinent information which the applicant feels would be helpful to the
| EEP ' Board of Adjustment in considering the application. "
(B) Before the Board of Adjustment may granta variance, it shall make the following
three findings, which shall be recorded in the permanent record of the case, and shall
include the factual reasons on which they are basicd: '
_ - \
* (1) There are practical difficulties or unnecessary hardships in the way of
. , carrying out the strict letter of the Ordinance. In order to determine.that there are
a ' , practical difficulties or unnecessary hardships, the Board must find that the five

‘ following conditions exist: T

' " (a) If he complies with the provisions of the Ordinance, the applicant can
secure no reasonable return from, nor make reasonable use of, his
property. Merely proving that the variance would permit a greater profit
to be made from the property will not be considered adequate to justify
the Board in granting an variance. Moreover, the Board shall consider .
whether the variance is the minimum possible deviation from the terms
of the Ordinance that will make possible the reasonable use of his -~
property. '
(b) The hardship resuits from the application of the Ordinance to the
property rather than from other factors such as deed restrictions or other
‘ hardship. -
' (c) The hardship is due to the physical naturc of the applicant's property,

such as.its size, shape, or topographty, whicl'is different from that of
neighboring property. A |

P o (d) The hardship is not the result of the-actions of an applicant who
: knowingly or unknowingly violates the Ordinance, or who purchases the
: : property after the cffective date of the Ordinance, and then comes to the
Board for relief. - ' g
, - (¢) The hardship is peculiar to the applicant’s propesty, rather than the -
LY ' result of conditions that are widespread. If other properties are cqually
. subject to the hardship created in the restriction, thea granting a variance
would be a special privilege-denied to others, and would not promote
P . equal justice. - :

(2) The variance is in harmony with the general purpose and intent of the
Ordinance and preserves its_spirit. ' ' -

(3) In the granting of the variance, the public safety and welfare have been
assured and substantial justice has been done. The Board shall not grant a

y ) variance if it finds that doing so would in any respect impair the public health,
N fk‘.’:;r.,l { safety, or general welfare.. , _ a

- (4) In granting the variance, the Board may attach thereto such conditions
T : regarding the location, character, and other features of the proposed building,
' structure, or use as it may deem advisable in furtherance of the purpose of this
N ordinance. If a variance for the construction, alteration or us¢ of praperty is

- ' granted, such construction, alteration or use shall be in accordance with the
approved site plan. :
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(5) The Board of Adjustment shall refuse to hear an appeal or an application for 2
variance previously denied if it finds that there have been no-substantial changes .
 in conditions or circumstances bearing on the appeal or application. - .

iy

(6) A variance issued in accordance with this Section shall be considered 2

Shoreline Protection Permit and shall expire if 8 Building Permit or Shorcline
Otcupancy Permit for such use is not obtained by the applicant within six (6)
months from the date of the decision.” - ' . _

Section 506, Appeals from the Board pfAdjustment.

" As provided in G.5. 153A-345(c). appeals from the Board of Adjustmeat must be filed with the
. Clerk of Superior Court within 30 days from the date of the decision. Review of appeals by the

Superior Coust will be in the manner of certiorarL

| I



